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Civil Appeal No 31 of 1987

(Appeal from the High Court at Nairobi, Bosire J)

Customary law - Suit for a declaration that the plaintiff, the widow of the deceased who had died
intestate and was a member of the Luo tribe, had a right to claim his body and to bury him in
priority to the two defendants who claimed such right under customary law — Prayer for an ?‘
injunction torestrain the defendants from removing the deceased’ s body from the Nairobi Mortuary A
for burial in clan land and counter-claim for contrary relief by the defendants — Whether the i
deceased’s widow had the right to bury him — The effect of common law, the Constitution, the '

Judicature Act, the Law of Succession Act and the Married Woman'’s Property Act 1882 — Whether
a Kenyan African can abandon his tribal origins.

The appellant was the widow of S M Otieno, a well known advocate in Nairobi, who

died in Nairobi on 30 December 1986. The deceased was a Luo by tribe, born into the

Umira Kager clan in Nyalgunga in Nyanza Province. He was a Christian. Afterleaving

school in 1953 he attended university in India where he obtained an LLB and was then

admitted as an advocate in Kenya. After his return to Kenya in 1960 he visited his

birthplace on only some six occasions, three of which were for family funerals. He

inherited jointly with the first defendant the right to some land from his father but it was

never registered in his name. He was a member of a clan association whose objects (
included arranging for the burial of its members. Upon the death of his father and elder

brother he became head of the clan and assisted clan members financially from time to

time. Otherwise he had disassociated himself entirely from his tribal origins. He did not

follow Luo customs, especially as to building a house for himself. He married an i
educated Kikuyu woman under the provisions of the Marriage Act, Cap 30, and paid no :
dowry. Hedid notbring up his children as Luos and they are completely non-tribal. His
home languages were English and Swahili. He lived the sophisticated urban life of a ] *i‘)
cultivated professional man. At the time of his death he was living in his house near 1
Kiserian outside Nairobi in an area formerly occupied by Masai. He died intestate.

Fearing that members of his clan would seek to bury him according to tribal law his

widow, the plaintiff, soughtaninjunctionagainst the defendants, his brother and nephew,

to restrain them from removing his body from the Nairobi City Mortuary and also a

declaration that she was entitled to the right to bury him. The defendantsfiled a counter-

claim seeking similar relief. These proceedings were initially heard on affidavit

evidence alone and the plaintiff obtained the order sought. The defendants appealed to

the Court of Appeal which set aside the order and directed that the matter should be

heard by another judge on oral evidence. Atthe trial much evidence wascalled as to the

Luo customary law and witnesses testified for both parties concerning the deceased’s

wishes as to burial. The trial judge accepted the evidence of the defendants on the issue

but did not base his decision on the finding of fact. In the event he decided that the

deceased was subject to Luo customary law, that the first defendant (the deceased’s [

brother) and the plaintiff had jointly the right to decide on the place of burial and to bury ;

the deceased, but that as they could not reach agreement that the deceased’sbody should ” 1
0
I
!
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be handed over to the first defendant and the plaintiff for burial at Nyamila Village, in
Nyalgunga, in Siaya District. The widow appealed to the Court of Appeal against the

trial judge’s findings of law and fact.

HELD:

1. At present there is no way in which an African citizen of Kenya can divest himselt
of association with the tribe of his father if the customs of the tribe are patrilineal
2. By virtueofs3 of the Judicature Act, the common law of England, is, in the absence

of statute, the law of the superior courts in Kenya, but the courts, inexercising their
jurisdiction, shall be guided by customary law when this is not repugnant to

justice or morality.

3. There is nothing repugnant or immoral about Luo customary law and as a man
cannot change his tribal origin the courts must be guided by that law in the case
of Luos.

4. That generally speaking the personal law of Kenya is customary law in the firyl
instance.

5. That the deceased’s wife, although not a Luo by tribe, has to be considered in the
context of all wives married to Luo men who become subject to Luo customary law

6.  Under such law by which she is bound she has no right to bury her husband; the
deceased’s clan takes charge of his burial, taking into account the wishes of the
deceased and his family.

7. Luo customary law is not inconsistent with the Law of Succession Act.

8. A wife who is not the personal representative of her deceased husband has n
duty to bury him. In the absence of customary law, the duty can lie only with the
personal representative of his estate.

Per Curiam.
1.  Anaction started by an intestate’s intended administrator, before the granting of

letters of administration, is incompetent at the date of its inception.
2. The Married Women's Property Act 1882 does not confer on a widow a duty t
bury her husband which she did not have at common law or does not have under

: customary law.
3. Section 82 of the Constitution of Kenya allows for discriminatory rules respecting

burials.
Appeal dismissed.
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15 May 1987. The judgment of the court was read by Nyarangi JA:

NYARANGI JA:

This appeal is fro

m the decision of Bosire ] by which he held that the first deferciane
and also the plaintiff have the right under Luo custom, to bury the deceased asnc +
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decide where the burial is to take place, and thereafter directed and ordered that the
deceased’s body be handed over to Joash Ochieng Ougo and Virginia Edith
Wamboi Otieno jointly or to any one of them for burial at Nyamila village,
Nyalgunga Sub-Location, Siaya District.

The nature of the action and the circumstances out of which it arises are set out in
detail in her plaint which was filed in the High Court, Nairobi on 29 December 1986.

The plaintiff/appellant is aggrieved by the judgment of the High Court and has
appealed on the grounds inter alia that the trial judge erred in rejecting the
plaintiff's evidence and that of her two sons, in holding that the late S M Otieno (the
deceased) expressed his wishes as to where he should be buried to Albert Ongango,
inaccepting the defendant’s case despite material contradictions by thedefendant’s
witnessed in their testimony and in finding that the first defendant became the head
of the deceased’s family after the death of SM Otieno. Further it was contended that
the plaintiff did not discharge the burden of proof on the balance of probabilities
that the deceased expressed his wish to her and to her witnesses as to where he
desired to be buried and that it was an error for the judge to find in law and in fact
that the deceased was governed by or subject to Luo customary law at the time of
his death. The trial judge further misdirected himself in law and in fact in holding
that the Luo customary law is applicable with regard to the burial of the deceased
and in failing to find that the duty of burying the body of the deceased is on or lies
with the plaintiff as the personal representative of the deceased and her family.
Also in failing to hold that the Luo customary law relating to the family, home and
burial of the deceased was repugnant to justice and morality, is inconsistent with
orin conflict with the applied law and the writtenlaw of Kenya. Heerred in holding
that there are no authorities based on common law dealing with burial, in finding
that the customary law relating to burial had been proved and that the defendants
and their witnesses were competent of making legally binding Luo customs
concerning burial of the deceased are present in the case and finally that thelearned
judge misdirected himself in law in concluding that the defendants had a cause of
action against the plaintiff.

The dispute arose in a somewhat simple way. Silvanus Melea Otieno a
prominent law practitioner in Nairobi died in or about 20 December 1986 of acute
myocardial infarct, acute coronary occlusion and coronary heart disease. His body
was placed at the City Mortuary Nairobi where it has been lying, having been
additionally embalmed. pending today’s judgment. A disagreement erupted
between the parties to this action despite attempts to reconcile them as to who had
the legal right to bury the body of the deceased and as to where the body should be
buried. The plaintiff asserted that she wished to bury the body of her deceased
husband at Upper Matasia, Kajiado District or Langata. The defendants, however,
contended that they were entitled to claim the body of the deceased and to cause
itto be buried at Nyalgunga Sub-Location, Central Alego, Siaya District. Thatbeing
so, the plaintiff filed the suit, the subject-matter of thisappeal. So, the factsaresimple
as, according to the parties the matter is monumental. To complete this short saga,
we venture to observe that this is the third and final lap which will complete the
march of events.

That leads us to what Mr Khaminwa said in his opening remarks which is that.
the case is of public interest and importance and that he would canvass that the
judgment of the High Court was contrary to equity, contrary to fair playand contrary
tojustice. Counsel started with his second ground of appeal, took the court through
the evidence of Jairus Patrick Otieno, and of Wamboi Otieno, the appellant,
whereupon Mr Khaminwa submitted that the learned judge did not correctly
assess that evidence, did not make any findings on the credibility and that the trial
judge misdirected himself on his finding that the witnesses were arrogant. Next,
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Mr Khaminwa referred to the testimony of Harry Mugo and that of Musa Muna and
urged that the evidence of the two witnesses corroborated that of the appellant and
her sons as to where the deceased wished to be buried. The complaint on the trial
judge’s views of the evidence of Rahab Muhuni and of Ole Tameno was that the
judge did not say whether the two witnesses were truthful or not. It was submitted
that the two were witnesses of truth but that Albert Ong’ong’o. Bishop Yahuma.
Jafeth Yathuma, Joash Ougo, Magdalina Ougo and Johanes Mayamba gave
fabricated contradictory evidence as the temptation not to tell the truth was high.
Mr Khaminwa told us not to place weight on what Adala Odongo said but to
believe Godwin Wachira, Mama Koko. Jane Njeri Muchina, Timan Njugi, Juita
Quade, Adema and of Edwin Muni, a law clerk in the firm of the deceased. We were
urged by Mr Khaminwa to hold that where a witness is shown to have deliberately
made a false statement, such a witness is prima facie utterly unreliable and also that
evidence that requires corroboration cannot corroborate. It was theappellant’s case
that Omolo Siranga was not close to the deceased’s family, that what Tago told the
court was incredible, that Professor Henry Oruka is not an expert witness on the
Luo customs, and that the deceased whose family lived in Nairobi could not have
been a party to customs of country folk and could not therefore be governed by the
customs.

Mr Khaminwa contended that by virtue of s 3(1)(c) of the Judicature Act, Cap 8,
thelaw whichapplied to thisis common law. the residual primary law which courts
here apply as the general law. Mr Khaminwa covered the rest of the grounds of
appeal ie 8 to 16 and also the supplementary grounds by making submissions
identical to these grounds. The submissions included the contention that it the
appellant is to be denied the body of her deceased husband it would amount to
discrimination against her as a woman thus violating her human rights and that in
contemporary Kenya a woman of the appellant’s standing has a right to bury her
husband. ‘

For the respondents Mr Kwach advanced his case on the basis first that the
appellant has no cause of action under common law as the duty to bury a person
lies with his executor and therefore that the appellant, being not an executor, has
no obligation to bury the deceased. Secondly that the proviso to s 3(1) of the
Judicature Act limits the application of common law to Kenya and thirdly that
unders 3(2) of the Judicature Act. itis mandatory to be guided by African customary
law and that where as here there is a conflict between common law and African
customary law, the latter must prevail. Mr Kwach argued and submitted that the
judge properly rejected the evidence of Wamboi who, in the view of counsel, had
parted with truthin her claim that she washed the dead body of her deceased father-
in-law. As for the main thrust of the plaintiff's case that the deceased expressed his
wishesand told hertoensurethat his dead body is not taken to Nyalgunga, Mr Kwach
said that if that were so, the deceased was bound to discuss with his eldest son.
Tairus Waiyaki. Mr Kwach urged us to bear in mind that Tairus Waiyaki, Dr Kiano
and Dr Karanja each of whom was mentioned by the plaintiff’s witness, were not
called totestify and so we should draw the inference that their evidence would have
been adverse to the plaintiff’s case. Also. that as a matter of custom. the ultimate
resting place of the deceased had nothing to do with his wife and children. that once
the judge rejected Wamboi Otieno’s evidence as of no probative value there was
nothing left for corroboration. Mr Kwach praised the evidence of Albert Ongango.
which in his view showed that the deceased knew where he would be buried, and
asked us to accept what Dalia Odongo. a Christian and in the Mother's Union who
said she believed in God and that spirits could haunt her and to hold that Omolo
Siranga, Joash Ochieng and Magdalina Ougo all knew what they were talking
about and that they told the truth.
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Mr Kwach said the respondents’ case was simply that the deceased. a Luo. was
subject to and governed by Luo customary law that for one to qualify for burial
outside his father’s home, one has to establish a home in accordance with custom
and survive his father and so if one grew up without a hut and withouta home, such
oneis presumed tobeliving in his mother’s house, a category into which the deceased
fell. Counsel submitted there is nothing repugnant about ‘Magenga’ (the funeral
fire), and that the clan is no more than stating the rules and that to set up a home
isa phenomenon which involves one’s father and in his absence an uncle. The court
was asked to regard the evidence of Professor Henry Oruka as providing the
juridical and philosophical basis of the evidence on customary procedure and to
consider that a rebel does not decide on his burial, the dead takes no part in the
decision the same having been ordained for everybody concerned, irrespective of
status, that the wishes of a widow and children are relevant if consistent with
custom, otherwise they are irrelevant, and that the appellant having not led any
evidence on customary law, could not argue that this court should discard the
evidence of the respondents. Counsel argued that an issue of burial is determined
by personal laws as provided under s 82(3) of the Constitution of Kenya, that the
deceased died intestate and that this court should not rely on the views and wishes
of the appellant who must take the Luo as she finds them, to strike out a custom
which has notbeen shown tobedetrimental to the welfare of the Luo, is not repugnant
to justice, is not contrary to written law and under which the appellant ought not
to have rights which other Luo widows could not ask for.

In considering this appeal, one must bear in mind the position of the deceased
atthe time. By all counts he was anable lawyer, possessed of sufficient funds togive
effect to his decisions. Certain matters are reasonably plain in the evidence. The
deceased was of the Luo tribe. He lived within the city of Nairobi with his family.
He did not go to his home at Nyamila village Nyalgunga Sub-Location often but he
maintained real contact with his relatives and attended several burials. He had no
house at his home and had no land registered in his name at his home. He was a
member of the Ger Union, Kenya. He was a Christian. His clan is known as Umira
Kager. He died intestate. The appellant, her two sons and the several witnesses
have maintained that in 1980, in 1981 and 1986 the deceased expressed the wish to
be buried in Nairobi, not in Siaya or anywhere in Luo land. Before he died, the
deceased was already a member of the Ger Union, had spoken to Owuor Tago of
his intention to sub-divide his farm at Ngong, give one portion to Tairus Waiyaki
and the other to Oyugi and then go to his home district to retire there if the worst
came to the worstand had requested his cousin Albert Ongang’o to prepareagrave
for him (the deceased) next to his late father’s grave. Add that circumstance to the
deceased’s advice to the appellant that Ger clan would oppose a will for burial
elsewhere and to his membership of the Ger Unionand itbecomes clear that though
the deceased may well have expressed wishes as to his burial to his family he could
not have been wholly candid. We think that he was undecided and as a result his
family has been misled but as we shall presently show the findings of fact on this
issue are immaterial

We think at this stage we should say that Luo customary procedures do not
permit for expression of wishes such as the appellant mentioned. Under the
particular custom, a Luo who wishes to be buried outside his father’s homestead.
takes steps to have a home elsewhere but acceptable under custom. One’s father
or in his absence, an uncle, would perform the ceremony known as ‘Tudohem’ in
the new place. If however the emigrant dies in the new area before or after the
ceremony is performed and his parents survive him, the emigrant must return home
for burial. We pause there. If the deceased, who knew about the attitude of his clan
to burial matters, wished to be buried at Upper Matasia, one would have expected
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