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Abstract

The United Nations Charter enshrines the primacyregfional
arrangements or agencies over pacific dispute exettht for the
maintenance of international peace and securitysiant with
the Principles and Purposes of the United NatiorBut in the
recent decades, regional organizations, rather thdoe UN
Security Council, have also taken a first-instanoge in
peacekeeping involving the use of force, a devedopmot
foreseen under the Charter. Political realities@my the Security
Council’'s permanent members, their sometimes @il
interests, and Council inaction due to the vetoehg@avompted
regional organizations to undertake their own enéanent actions
to address threats to regional peace, security, atatbility. The
regional organizations on the African continent éaled the
charge in this development. This Note first regi¢hwe legal issues
raised by these actions in relation to the UN Chaframework,
followed by an appraisal of the practice of Afrisahrominent
regional organizations. This Note then addres$eee pressing
guestions regarding the international law of regabn
organizations: (1) how can a regional organizatismgrimary role
in peacekeeping be reconciled with its member sta@darter
obligations? (2) do regional organizations have g&ht to
humanitarian intervention in their regions? and @e regional
organizations under a responsibility to protect?

INTRODUCTION

On December 18, 2009, a United Nations Commissfdnquiry found that the
killings, torture, rape, imprisonment, and perseeutof civilians by the Guinean
government in response to the Conakry protesteptenber 28, 2009 rose to the level
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of a crime against humanity Five days prior to the release of the Commissisaport,
Dr. Mohammed Ibn Chambas, President of the Econ@oimmunity of West African
States (ECOWAS), called for a special ECOWAS fderotect civilians in Guinea.
The efforts of Burkina Faso President Blaise Compadhe ECOWAS-appointed
mediator assisting ECOWAS’ International Contacto@r on Guined, have since
resulted in the Ouagadougou Agreement creating amdwork and transition
governmental authority to restore stability to toeintry? The unrest in Guinea posed a
threat not only to the civilians in that nation wivere subject to internationally criminal
acts, but also to the neighboring states of Guiaed,in particular, the member states of
ECOWAS? ECOWAS, a recognized African regional organizatiacted on its own
accord as the entity to provide a first-instanspomse to the crisis.

Civil unrest within sovereign states and dire ttsea targeted ethnic populations
have plagued the African continent since decoldiira The laudable response of the
African states, particularly in the recent decadhes been a series of interventions and
peacekeeping operations through their regionalnizgiions now formalized by treaty.
At least in part, these actions fall under Chaptér of the United Nations Charter (UN
Charter, Charter) dedicated to regional organirafioUN Charter Article 53 empowers
regional organizations to engage in peacekeepidgaforcement, but by its text, places
these operations under the Security Council’s aitthd The trend in the recent decade,
however, has been towards regional organizatidisgaction before the Council takes
seizin to address a conflict situation. But beysmdply ad hoc or coincidental practice,
the regional organizations increasingly view thdwes as the bodies charged and
empowered with primary responsibility to maintagape, security, and stability in their
regions.

There are notable advantages to a regional orgamzeaking a greater role in
assisting the Security Council with its mandatentaintain international peace and
security. There are even advantages to the rdgioganization serving as the first entity
to respond to conflict situations within its regidactors including cultural knowledge, a
greater vested interest, and freedom from theigaliand logistical constraints endemic
to the Council. But the first-instance peacekegpiole assumed by regional
organizations is at least facially inconsistentwmthie framework for the maintenance of
international peace and security envisioned by tHé Charter. Moreover, the

! International Commission of InquinReport of the International Commission of Inquinaidated to
Establish the Facts and Circumstances of the Evan28 September 2009 in Guindd 180, 198-200, 216,
U.N. Doc. S/2009/693 Annex (Dec. 18, 2009) [her@raGuinea Report].

2 |nstitute for Security Studie§uinea’s Future Remains Uncertain After AttempKith Camara Failed
Dec. 17, 200%vailable athttp://www.issafrica.org/pgcontent.php?UID=8695

3 Press Release, Economic Community of West Afrigtates, International Contact Group Calls for New
Transitional Authority in Guinea (Oct. 13, 2009), available at
http://news.ecowas.int/presseshow.php?nb=108&lamfiaenee=2009

4

Communiqué of the African Union (Jan. 16, 2010Opvailable at http://www.africa-
union.org/root/ua/Actualites/2010/jan/Communique%Athea%20 Eng.pdf

5 Guinea—International Forces Needed, Says ECOWAS8dreBeRISCOPEDAILY DEFENSENEWS CAPSULES
Dec. 15, 20089.

5 U.N. Charter arts. 52-54. These provisions ofGharter refer specifically to “regional arrangetsear
agencies,” which this Note will collectively refer as regional organizations for convenience.

" U.N. Charter art. 53, para. 1.
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interventions undertaken by the regional organireti and their revamped treaty
frameworks throw new light on the debate over hutagan intervention and its post-
script, the responsibility to protect.

This Note seeks to address the challenge of rlammdhis trend among regional
organizations with the Charter, as well as thedi®eoutgrowths in the debate on the law
of the use of force. Part | sets forth the maipeats of the Charter framework for
regional organizations: their defining charactéesstcontemplated enforcement actions,
and relationship with the Security Council. Pareliews the recent practice of Africa’s
prominent regional organizations that espouse peapéng objectives and examines the
coordination between the regional organizations taedSecurity Council. In reviewing
the practice of the African regional organizatiotinss Part places particular emphasis on
peacekeeping that comes in the wake of the org@mzaestablishing treaty-based rights
to humanitarian intervention, a development thas w@ntemporaneous with the African
states’ denunciation of the North Atlantic Treatyg@nization intervention in Kosovo.
Part lll then analyzes three resulting questiod$:how can a regional organization’s
primary role in peacekeeping be reconciled withmimber states’ Charter obligations?
(2) do regional organizations have a right to hutaaian intervention in their regions?
and (3) are regional organizations under a respiitgito protect?

l. PART I: REGIONAL ORGANIZATIONS IN THE UNITED NATIONS CHARTER
FRAMEWORK

A. Overview

Regional organizations were part of the United dtedi (UN) system from its
founding? but their more recent practice has significantigefined their place in the UN
framework. During the Dumbarton Oaks and San KsancConferences, the Latin
American States advocated regionalism and oppt®edrimacy of the Security Council
in peacekeeping, as they feared that a veto byrmgrent member could render them
defenseless to an armed attack against one of iheiber'’® But this related most to
collective defense rather than collective secdfitgnd was directly addressed in the
Charter by Article 51’s affirmation of “the inhettemight of . . . collective self-defensé&’”
As an outgrowth of the Latin American concerns, aear, Articles 52 through 54

8 Seeinfra notes 285-90 and accompanying text for detailsdusision.

9 LELAND M. GOODRICH, EDVARD HAMBRO & ANNE PATRICIA SIMONS, CHARTER OF THEUNITED NATIONS:
COMMENTARY AND DOCUMENTS 354-55 (3d & rev. ed. 1969); Waldemar Hummer & hiel Schweitzer,
Article 52 in 1 THE CHARTER OF THEUNITED NATIONS: A COMMENTARY 807, 1 9-11, at 814-15 (Bruno
Simma ed., 2d ed. 2002); Anthony Clark AreSgmposium: The United Nations, Regional Organinatio
and Military Operations: Introduction: The United ahlons, Regional Organization, and Military
Operations: The Past and PresefDUKE J.ComP. & INT'L L. 3, 57, 12-13 (1996).

10 Arend,supranote 9, at 9-10.

11 SeeCapt. Davis BrownThe Role of Regional Organizations in Stopping IGNars 41A.F. L. Rev. 235,
235 (1997) (Brown distinguishes collective deferaserelating to a group of states joining togetwainst a
common external threat, from collective securitytlas same group collectively intervening in a membe
country to “maintain peace and security within eanthe group’s area of competence.”).

12 Arend,supranote 9, at 12-13, 15-16.
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(Chapter VIII}2 provide an explicit role for regional organizatpmand specifically, their
primacy over pacific dispute settleméhtWhile regional organizations have undertaken
classic Chapter VI-type pacific dispute settlemefitthe more recent trend has been for
regional organizations to take a first-instance iial actions involving the use of forte.
This is beyond the original contemplation of the ,li¥d must thus be reconciled with
the relevant provisions of the UN Charter.

As a preliminary matter, there exists a tensionben use of force by regional
organizations and the Charter's cornerstone pri@ap the non-use of force, embodied
in Article 2(4)!®* The prohibition in Article 2(4) was meant to bssentially all-
encompassing, with the inclusion of “territorialtégrity or political independenck”
drafted to “cover any possible kind of transfrontise of armed forcé® The Charter
recognizes only three exceptions by which the dderce can be legdl. Specifically,
any nation or group of nations may use force inviddal or collective self-defense in
response to an armed attdtkhe Security Council may use force in exercisdt®f

B3 U.N. Charter arts. 52-54.

14 Arend, supra note 9, at 16-17; Alan K. HenriksorSymposium: The United Nations, Regional
Organizations, and Military Operations: The Unitlidtions and Regional Organizations: “King-Links” af
“Global Chain”, 7 Duke J.Comp. & INT'L L. 35, 38, 43 (1996); GobRICH, HAMBRO & SIMONS, supranote

9, at 355-56see alsdJ.N. Charter art. 52, para. 2 (“The Members of theéted Nations entering into such
arrangements or constituting such agencies shaieneaery effort to achieve pacific settlement ofdob
disputes through such regional arrangements oruop segional agencies before referring them to the
Security Council.”), art. 33, para. 1 (“The parti@s any dispute, the continuance of which is likédy
endanger the maintenance of international peacseqtity, shall, first of all, . . . resort to regal agencies

or arrangements . . ..").

15 By “classic” Chapter VI actions, this Note refars the sorts of pacific dispute settlement prastice
enumerated in U.N. Charter art. 33, para. 1, namélggotiation, enquiry, mediation, conciliation,
arbitration, . . . or other peaceful means,” timabive no use of force. See Christian Tomuschdicle 33

in 1 THE CHARTER OF THEUNITED NATIONS: A COMMENTARY 583, 2, at 584, {1 26-34, at 588-91 (Bruno
Simma ed., 2d ed. 2002); Hummer & Schweitzapranote 9, 1 53, at 825.

18 SeeHenrikson,supranote 14, at 48 (briefly mentioning the Organizatif African Unity’s resolution of
the 1972 Moroccan-Algerian border dispute).

17 Monica Hakimi, To Condone or Condemn? Regional Enforcement Aciiortke Absence of Security
Council Authorization40VAND. J. TRANSNAT' L L. 643, 644—45 (2007); James E. Hickey, Ghallenges to
Security Council Monopoly Power Over the Use ofdeoin Enforcement Actions: The Case of Regional
Organizations 10 lus GENTIUM 77, 79 (2004); Alexander Orakhelashvilihe Legal Basis of the United
Nations Peace-Keeping Operatio#8VA. J.INT'L L. 485, 514 (2003)see alsorhomas FrancKThe Power

of Legitimacy and the Legitimacy of Power: Intefoaal Law in an Age of Power DisequilibriyrbO0OAJIL

88, 100 (2006) (discussing a “regionalization” aefnfanitarian rescue in the face of the veto andctres
fatigue” stymieing the Security Council from actjng

18 U.N. Charter art. 2, para. 4; Armed Activitiesthie Territory of the Congo (Dem. Rep. Congo v. Wimn
2005 I.C.J. 116, 1 148 (Dec. 18yailable athttp://www.icj-cij.org/docket/files/116/10455.pdf

¥ U.N. Charter art. 2, para. 4.

20 Albrecht Randelzhoferrticle 2(4) in 1 THE CHARTER OF THEUNITED NATIONS: A COMMENTARY 112,
36, at 123 (Bruno Simma ed., 2d ed. 20@&®e alsoJonathan |. Charne¥ditorial Comments: NATO’s
Kosovo Intervention: Anticipatory Humanitarian Intention in Kosovp93AJIL 834, 835-36 (1999); Bruno
Simma,NATO, the UN and the Use of Force: Legal Aspe@&JIL 1, 2 (1999).

2! Tania Voon,Closing the Gap Between Legitimacy and LegalityHofanitarian Intervention: Lessons
From East Timor and Kosoy@ UCLA J.INT'L L. & FOR. AFr. 31, 36-37 (2002); Christine Chinkiithe
Legality of NATO'’s Action in the Former RepublicYafgoslavia (FRY) Under International Lad9INT' L &
Cowmp. L.Q. 910, 910 (2000)see alsdRandelzhofersupranote 20, T 15, at 117.

22U.N. Charter art. 51; Voosupranote 21, at 37.
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Chapter VII power$? and the Council may authorize the use of forceabyegional
organization under Chapter V.

This trifecta of exceptions to Article 2(4)’s proftion of the use of force—self-
defense under Article 51, Security Council enforeatrunder Chapter VII, and regional
enforcement in accordance with Chapter VIll—forrhe framework within which this
Note will analyze the primacy role played by theriédn regional organizations in
peacekeeping. It is difficult to deny that a truly primary pesieeping role of a regional
organization, rather than the Security Councilpiigna faciein derogation of the UN
Charter, as UN Member States “confer on the Sgc@atuncil primary responsibility for
the maintenance of international pace and seciffityt is also difficult to deny that the
use of force against a UN Member State without @mpioraneous consent or Council
authorization isprima facie in violation of Article 2(4Y’ But the African regional
organizations have already taken this $femd it is inappropriate to say that the United
Nations should obstruct the African states fromighod their continent in a manner
consistent with their customs and ne&ddhis Note will thus first present the Charter’s
framework for regional peacekeeping operations datgr evaluate three legal
interpretations to reconcile the practice of theidsin regional organizations with the
African states’ Charter obligatiofis.

B. Chapter VIII of the United Nations Charter: The Frawork for
Regional Organizations

1. Article 52: What constitutes a valid regional orgation?

By the text of Article 52(1), the Charter’'s requirent of regional organizations
is only that “such arrangements or agencies and Hogévities are consistent with the
Purposes and Principles of the United NatichsCommentators have indicated that this
references Chapter | of the Charter, “PurposesRainttiples of the United Nationg®”
The Purposes presented in Article 1 include thentemance of international peace and

ZU.N. Charter arts. 39, 41, 42; Vomupranote 21, at 37.

24 U.N. Charter art 53, para. 1 (“But no enforcematton shall be taken under regional arrangemenitsy o
regional agencies without the authorization of 8exurity Council . . . .”); Voonsupra note 21, at 37;
Arend,supranote 9, at 23.

% Treatment of collective self-defense is outsidegbope of this Note and will not be discussed.

2 U.N. Charter art. 24see alsoid. 103 (granting primacy to UN Charter obligationseoinconsistent
obligations arising from other international agrees); Rudolf BernhardArticle 103 in 2 THE CHARTER OF
THE UNITED NATIONS: A COMMENTARY 1292, 1 14, at 1297 (Bruno Simma ed., 2d ed. 2002)

%" David Wippman,Treaty-Based Intervention: Who Can Say N62 U. CHI. L. Rev. 607, 623 (1995);
Charneysupranote 20, at 835-36.

2 5eeW. Michael ReismanPrevention: Acting Before Victims Become Victimeventing and Arresting
Mass Murder40CaseW. Res. J.INT'L L. 57, 74-75 (2008).

2 Jeremy Levitt,Symposium: The African Union and the New Pan-Afia: Rushing to Organize or
Timely Shift: The Peace and Security Council ofAfrican Union: The Known Unknown$3 TRANSNAT' L
L. & ComMTEMP. PROBS 109, 125-28 (2003) [hereinafter Levitt AUPSC].

30 Seeinfra notes 245-63 and accompanying text.
31 U.N. Charter art. 52, para. 1.
32 Hummer & Schweitzesupranote 9, 1 54, at 825.
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security®® “friendly relations among nations based on resfacthe principle of equal
rights and self-determination of peopléé,économic, social, cultural, and humanitarian
cooperatior?” and “respect for human rights and for fundameftaédoms without
distinctions as to race, sex, language, or religibnArticle 2 includes the Principles of
sovereign equality, good faith®® pacific settlement of disputéSprohibition of the use
of force;° the maintenance of peace and secdtignd the authority of the Council to
intervene in Member States’ domestic jurisdictiomécordance with Chapter VAl

The requirement of Article 52(1) is broad in itsrfmlation?® but thetravaux
préparatoiresof the Charter indicate that the main type of rinéional organization
contemplated by Chapter VIII was that designed d¢eish with the maintenance of
international peace and secufityThese would be organizations that were equipped a
empowered to address local disputes and therelist éiss UN in its mandat€. The
member states should share some commonalitiesuding geographic, cultural,
linguistic, community of interest, or historicaktars?® but this is not an exhaustive Ifét.
The organization may or may not have a constitutieaty instrumert® Additionally,
collective self-defense organizations were lesshiwitChapter VIII's contemplation
compared with organizations that would engage trairegional policing and dispute
settlement?

33 U.N. Charter art. 1, para. 1.
341d. art. 1, para. 2.

%|d. art. 1, para. 3.

®1d.

%71d. art. 2, para.
%1d. art. 2, para.
%1d. art. 2, para.

401d. art. 2, para.

o~ 0 Ddp PR

“11d. art. 2, para.
4|d. art. 2, para. 7.
43 Hummer & Schweitzesupranote 9, 1 30, at 820.

441d. 7 30, at 820, 1 42-45, at 823—240BRICH, HAMBRO & SIMONS, supranote 9, at 356see alsd.and
and Maritime Boundary Between Cameroon and Nigé&taliminary Objections (Cameroon v. Nig.), 1998
1.C.J. 275, 1 67, at 306-07.

4 Hummer & Schweitzessupranote 9, 1 37, at 822.

4 1d. q 32, at 820-21, | 66, at 828 (listing, e.g., @rganization of African Unity as a universally-
acknowledged Chapter VIl body);d®DRICH HAMBRO & SIMONS, supranote 9, at 356.

47 SeeGoODRICH, HAMBRO & SIMONS, supranote 9, at 356; Hummer & Schweitzegpranote 9, 88, at
835 (acknowledging the Organization for Securitgl &ooperation in Europe (OSCE) as a Chapter VIiI
body).

“8 Hickey, supranote 17, at 89%ee alsdHummer & Schweitzeisupranote 9, ¥ 88, at 835 (evaluating OSCE
as a valid Chapter VIII body despite its lack afomstitutive treaty).

4 Hummer & Schweitzesupranote 9, 1 42, at 823, 1 51-52, at 825.
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2. Article 53(1): What constitutes a regional enforeatnaction?

There are at least two important factors that bmarthe question of what
constitutes an “enforcement action . . . underomgi arrangements or by regional
agencies™ the use of military force, and the target staténder the original
construction, “enforcement action” was to be eqiiatéth the Chapter VII powers
conferred upon the Security Council, i.e., econosgaicctions, severance of diplomatic or
trade relations, or other measures short of the afséorce> as well as measures
involving the use of military forc& Because scholarly opinion typically concludeg tha
economic sanctions or severance of diplomaticicglatdo not constitute enforcement
actions?® this Note will concentrate on regional organizasiouse of military force. The
weight of scholarly opinion is that regional orgaation activity involving the use of
force, including peacekeeping measufewould be in violation of Article 2(4) absent
Security Council authorization, and that “enforcainaction” includes all such uses of

force by regional organizations.

A separate view, however, is that peacekeeping atipes by regional
organizations in accordance with a constitutiveatireframework against one of the
organization’s members do not constitute “enforaeinaetions” within the meaning of
Article 53%° Some have even gone as far as saying that régieaae operations within
the organization’s membership fall under Article &2the UN Charte?’ Under this
view, peace operations against third states that rast members of the regional
organization require Security Council authorizatiavhile uses of force within the
organization’s membership are exempt from Articl®'s5requirement of Council
authorizatiorr?

50 U.N. Charter art. 53, para. 1.
5L U.N. Charter art. 41.

52 U.N. Charter art. 42; GopRICH, HAMBRO & SIMONS, supranote 9, at 365; Georg Ress & Jiirgen Bréhmer,
Article 53 in 1 THE CHARTER OF THEUNITED NATIONS: A COMMENTARY 854, 1 4, at 860 (Bruno Simma ed.,
2d ed. 2002); Ugo Villani,The Security Council’s Authorization of Enforcemétion by Regional
Organizations6 Max PLanck UNYB 535, 536 (2002).

53 E.g, Ress & Brohmersupranote 52, | 4, at 86@ut seeADEMOLA ABASS, REGIONAL ORGANISATIONS
AND THE DEVELOPMENT OFCOLLECTIVE SECURITY: BEYOND CHAPTERVIII OF THEUN CHARTER 46-52 (2004)
(reviewing scholarly opinion and submitting thatnAmilitary sanctions may also constitute enforcemen
actions).

54 Ress & Brohmersupranote 52, 1 5, at 861.

%5 Franck,supra note 17, at 100 (“Article 53 of the Charter . requires prior approval by the Security
Council before a regional organization initiates tise of force.”); Ress & Brohmeyypranote 52, 7, at

861; Villani, supranote 52, at 539-40; Bass, supranote 53, at 43 (Abass reviews scholarly opiniorehe
but later takes the stance that peacekeepinguiatier Article 52(2).).

56 ABASS, supranote 53, at 157;E3N D. MURPHY, HUMANITARIAN INTERVENTION: THE UNITED NATIONS IN
AN EVOLVING WORLD ORDER 342 (1996).

5" Maj. J.D. GodwinNATO’s Role in Peace Operations: Reexamining theafjr After Bosnia and Kosovo
160MiL. L. Rev. 1, 32-37, 48 (1999); Orakhelashviiypranote 17, at 514Binaifer Nowrojee,Joining
Forces: United Nations and Regional Peacekeepingsdwes from Liberia8 HARv. Hum. RTs. J. 129, 131
32 (1995);see alscABAss, supranote 53, at 45.

%8 MURPHY, supranote 56, at 342—-43.
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3. Article 53(1): What is the nature of the requirezt&ity Council
authorization?

The terms of Article 53(1) indicate that in order & regional organization to
legally engage in an enforcement action, it museikee authorization from the Council
before undertaking the enforceméht.However, sufficient scholarly opinion indicates
that approval or commendation of a regional enioe@ action after it has taken place
satisfies the authorization requirement of Arti&lg(1), often pointing to the Security
Council’s treatment of the 1990 intervention in dita by ECOWAS? As a brief
illustration of this form of Security Council auttwation, ECOWAS intervened in
Liberia in August 1990 without prior authorizatifmom the Security Councif. By way
of Resolution 788, the Council, “[r]lecalling theopisions of Chapter VIII of the Charter
of the United Nations® “[clommend[ed] ECOWAS for its efforts to restoregue,
security and stability to the conflict in Liberi&” Scholars have interpreted this to
constitute the required Security Council authoitzafor a regional enforcement actith.
As discussed below, the Council has applied thigaarh towards the African regional
organizations with appreciable consistency.

C. Relationship Between Chapter VIII and Chapter VII

A final point worth brief discussion is whether tlmuncil has established a
distinct Chapter VIII competence or whether all 6ol enforcement falls under its
Chapter VIl powers. Some scholars assert thabaattion under Chapter VII requires
a finding that the situation poses a threat to @eatth this requirement absent from the
Council’s use of regional organizations pursuanChapter VII1%® while others find the
requirements to be identical under both Chagferén additional distinction is that a
Chapter VIl action is under the auspices of ther@duwhile a Chapter VIl operation is
under the auspices of the relevant regional orgéiniz®’ In its practice, the Council has
typically acted under both Chapters simultaneousihen it utilizes regional

% U.N. Charter art. 53, para. 1; Eugene RostBwe Gulf Crisis in International and Foreign Retats Law,
Continued: Until What? Enforcement Action or Cadliee Self-DefenseB5AJIL 506, 515 (1991); Franck,
supranote 17, at 100; Ress & Brohmsupranote 52, § 15, at 864.

50 Simma, supra note 20, at 4; Hakimisupra note 17, at 670; Villanisupra note 52, at 543; Ruth
Wedgwood Agora: Future Implications of the Iraq Conflict: €Hrall of Saddam Hussein: Security Council
Mandates and Preemptive Self-Defer&s8AJIL 576, 578 (2003); Ress & Bréhmeypranote 52, 11 16-17,
at 865, 1 22, 24, 25, at 866B4ss, supranote 53, at 53-54ee alsaleffrey S. MortonThe Legality of
NATO'’s Intervention in Yugoslavia in 1999: Implicats for the Progressive Development of Internatlon
Law, 9ILSA J.INT'L & CowmP. L. 75, 94-95 (2002).

61 Jeremy LevittHumanitarian Intervention by Regional Actors indmtal Conflicts: The Cases of ECOWAS
in Liberia and Sierra Leonel2 TEMP. INT'L & Cowmp. L. J. 333, 346 (1998) [hereinafter Levitt ECOWAS];
Letter Dated 9 August 1990 From the Permanent Reptative of Nigeria to the United Nations Addretssd
the Secretary-General, U.N. Doc. S/21485 (Aug.990); see alsAABASS, supranote 53, at 45 n.131.

525.C. Res. 788, pmbl., U.N. Doc. S/IRES/788 (Novy.15®2).

. 1.

84E.g, Villani, supranote 52, at 543; Wedgwoosljpranote 60, at 578; Hickegupranote 17, at 112.
% Thomas FranckThe Emerging Right to Democratic Governar@@AJIL 46, 84 & n.209 (1992).

% Hickey, supranote 17, at 85-86.

5 Seeid
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organizations to address threats to internatioeate and securif{. The resolutions that
have been regarded as ex-post authorizations uhdiete 53(1) at times explicitly
mention of Chapter VIIl and at times do fdt.

This Note will next review in detail the interaatitbetween Africa’s prominent
regional organizations and the UN Security Couttcibet the stage for an evaluation of
these organizations’ primacy over regional peaqgaekege Both the African Union (AU)
and ECOWAS have undertaken classic peacekeepimdving the use of force within
the sovereign jurisdictions of one of their memgttes, at times without prior Security
Council authorization and at times in coordinatiith the Council. This practice
reveals a growing trend that the regional orgaimratdeem it their right and prerogative
to maintain stability in their regions, and will do with or without Council involvement.
As an evolutionary step in international peacekegpihe practice must be reconciled
with the UN framework and related aspectgusfad bellum

. PART Il: PEACEKEEPINGACTIVITY OF THE AFRICAN REGIONAL ORGANIZATIONS
A. The African Union
1. Constitutive framework

Covering all 53 countries on the African contin€nthe African Union is the
successor to the Organization of African Unity (OAH universally-recognized Chapter
VIII body with the purpose of maintaining regionatace and securify. The AU’s
Constitutive Act (AU Constitutive Act) includes tipeomotion of “peace, security, and
stability on the continenf® as one of its objectives, and as principles, figat of the
[AU] to intervene in a Member State pursuant teeaision of the Assembly in respect of
grave circumstances, namely, war crimes, genoaioié,crimes against humanify’and
“the right of Member States to request interventicom the [AU] in order to restore

58 | relation to the situation in Bosnia and Herzgga, see S.C. Res. 787, 1 12, U.N. Doc. S/RES|N8Y.

16, 1992); S.C. Res. 820, pmbl., § 9, pmbl. to Baf{ 12-30, U.N. Doc. S/IRES/820 (Apr. 17, 19%8e
also Brown, supranote 11, at 261. In relation to the Sierra Lesitigation, see S.C. Res. 1132, pmbl., 1 8,
U.N. Doc. S/RES/1132 (Oct. 8, 199%ge alsd_evitt ECOWAS,supranote 61, at 366.

% CompareS.C. Res. 78%upranote 68, pmbl., T Mith S.C. Res. 1162, { 2, U.N. Doc. S/IRES/1162 (Apr.
17, 1998);see alsdVillani, supranote 52, at 543-44, 555-56.

0 List of Countries which have Signed, Ratified/Aded to the Constitutive Act of the African Union,
available at http://www.africa-
union.org/root/au/Documents/Treaties/List/Consiiefle20Act%200f%20the%20African%20Union. pdf

" Corinne A. A. Packer & Donald Rukar&he New African Union and its Constitutive A@6 AJIL 365,
370-72 (2002); Hummer & Schweitzesypranote 9, 1 68-69, at 829-30; Berhanykun Andemidded
Organization of African Unity and the United NatsoonRelation in the Peace and Security Fjeid
REGIONALISM AND THE UNITED NATIONS 225, 22526 (Berhanykun Andemicael ed., 1979).

2 Constitutive Act of the African Union art. 3, parfa July 11, 2000, OAU Doc. No. CAB/LEG/23.15
(entered into force May 26, 200Bvailable athttp://www.africa-union.org/About AU/ConstitutivecAhtm
[hereinafter AU Constitutive Act].

1d. art. 4, para. h.
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peace and security® The African Union’s Peace and Security CounciU@SC) was

established as an organ of the Athrough the Protocol Relating to the Establishnuént
the Peace and Security Council of the African Ur(l@dPSC Protocolj® an instrument
that is in force with 44 ratifications at the tiroé this writing/” The AUPSC includes
among its objectives the promotion of peace, sgcuand stability in Africd® and
among its guiding principles, “the right of the [Alb intervene in a Member State
pursuant to a decision of the Assembly in respégrave circumstances, hamely war
crimes, genocide and crimes against humanity, aor@ance with Article 4(h) of the
[AU] Constitutive Act” and “the right of [AU] Member States to requegeidention
from the [AU] in order to restore peace and seguiit accordance with Article 4(j) of
the [AU] Constitutive Act.®** Furthermore, the AUPSC Protocol establishes thiea
Standby Force specifically “to enable the PeaceSewlrity Council to [sic] perform its
responsibilities with respect to the deployment méace support missions and
interventions pursuant to article 4(h) and (j)fe# {AU] Constitutive Act.®*

Equally as significant as the specific empowermaritthe AU, its Peace and
Security Council, and the African Standby Forcehis primacy role the AU has given
itself in the maintenance of peace, security, dadilgy in the African continent through
Article 16 of the AUPSC Protoc8f. While the AUPSC Protocol states that the AUPSC
“shall cooperate and work closely with the UnitedtiNns Security Council, which has
the primary responsibility for the maintenancerdéinational peace and securityand
will seek United Nations support for AU activityn‘ikeeping with the provisions of
Chapter VIIl of the UN Charte* the Protocol’s statement of the AU’s primary
responsibility over peace, security and stabilityAfrica appears to run counter to the
primacy conferred upon the UN Security CoufitilThe provision could mean that the
AU takes primacy over sub-regional organizatioke ECOWAS and the South African
Development Community (SADC), but scholarly opiniomnd practice reveal

" 1d. art. 4, para. jsee alsolLevitt AUPSC, supra note 29, at 111-12; Nsongurua Udombafihe
Institutional Structure of the African Union: A LagAnalysis 33 CAL. W. INT'L L.J. 69, 75-76 (2002);
Packer & Rukaresupranote 71, at 372—73;B8Ass, supranote 53, at 165.

S AU Constitutive Actsupranote 72, art. 5, para. 2.

"8 Protocol Relating to the Establishment of the Bead Security Council of the African Union, July 7
2002, available at http://www.africa-
union.org/root/au/Documents/Treaties/Text/Protopebce%20and%20security.pdfhereinafter AUPSC
Protocol].

7 List of Countries which have Signed, Ratified/Aded to the Protocol Relating to the Establishmérthe
Peace and Security Council of the African Unionavailable at http://www.africa-
union.org/root/au/Documents/Treaties/List/Peace%%89&20Security%20Protocol.pdf

8 AUPSC Protocolsupranote 76, art. 3, para. a.

®|d. art. 4, para. j.

8d. art. 4, para. k.

8ld. art. 13, para. Isee alsd_evitt AUPSC,supranote 29, at 121-22.

82 AUPSC Protocolsupranote 76, art. 16, para. $ee alsoLevitt AUPSC,supranote 29, at 125; Bass,
supranote 53, at 165-66.

83 AUPSC Protocolsupranote 76, art. 17, para. 1.
841d. art. 17, para. Zee alsd_evitt AUPSC,supranote 29, at 125-26.

8 Seesupranotes 26—27 and accompanying text.
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differently®® For instance, discussions between Prof. Adembkasé and the Director of
the Peace and Security Department Sam Ibok reliatitite provision was intended to
give the AU a primacy role over the Security Coynand that Council authorization
would not necessarily be sought prior to deploytimg African Standby Force. As Mr.
Ibok states:

We [AU] are not an arm of the United Nations. Weept the UN’s
global authority but we will not wait for the UN tauthorize [sic] an
action we intend to take. . . . We [AU] are in aitagreement with the
United Nations on this and there is an understanttirihat effect’

In the immediate wake of the above statement frefrary 2, 20048 the AU was the
first entity to take action in Darfur.

2. Darfur

The crisis in Darfur stems from a complex set ofhftots in the Sudan
principally drawing from armed clashes between 8eda government-supported
Janjaweed militia, the Sudanese Liberation Army ABLand the Justice Equality
Movement (JEM), inflicting harm upon the civilian$ the Fur, Zaghawa, and Massalit
tribes®® The parties adopted a ceasefire on April 8, Z8@4, which time hundreds had
been killed* and hundreds of thousands had been displaced eitttén the Sudan or
into neighboring Cha. The African Union was first to respond, initiallyith an
unarmed observer grodp,followed by the “partial deployment of AU Military
Observers” pursuant to the Ceasefire Commissicablshed on June 9, 2084.At its
Third Ordinary Session in early July 2004, the Asisly of the African Union increased
the size of the observer group and “decide[d] thatprotection force should be deployed
immediately.®® Later that month, the AUPSC recognized the “urgesed” to
implement this decisioff, “[took] note of the progress made in the deploymenthe
military observers and steps taken towards theogepnt of the Protection Forc&,and

86 | evitt AUPSC, supra note 29, at 125-26;f. Laurence Jumahfrica, Its Conflicts and Its Traditions:
Debating a Suitable Role for Tradition in Africaedte Initiatives13MicH. St. J.INT'L L. 417, 487 (2005).

87 ABASS, supranote 53, at 166ee alsd_evitt AUPSC,supranote 29, at 127-28.
8 ABass, supranote 53, at 166.

8 Nadia A. Deans, Commenftragedy of Humanity: The Issue of Intervention tie Darfur Crisis 19
EMORY INT'L L. REV. 1653, 1661-66 (2005).

% press Release 51/2004, African Union, The SudaPasties Sign the Agreement on the Modallities tier t
Establishment of the Ceasefire Commission and gf@dyment of Observers in the Darfur (May 28, 2004)

1 Human Rights Watch, Sudan: Darfur in Flames: Aties in Western Sudan 17-18 (Apr. 200ahailable
at http://www.hrw.org/reports/2004/sudan0404/sudanQddi4

921d. at 34—353ee alsdDeanssupranote 99, at 1665-66.

9 Leilani F. Battiste,The Case for Intervention in the Humanitarian Gign the Sudanll ANN. SURV.
INT'L & Comp. L. 49, 58 (2005).

9 Communiqué of the Twelfth Meeting of the Peace Sedurity Council, T A.8, PSC/MIN/Comm.(XII)
(July 4, 2004)see alsdMatthew Solis et allnternational Legal Updatesl5Hum. Rts. BR. 30, 33 (2007).

% Decision on Darfur, § 7, Assembly/AU/Dec.54(1l0uly 6—8, 2004).

% Communiqué of the Thirteenth Meeting of the Pead Security Council, § 2, PSC/PR/Comm.(XIII)
(July 27, 2004) [hereinafter AUPSC Comm(XIIl)].
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opened the door to transforming the AU Mission ba ground into a peacekeeping
mission®®

The Security Council had issued an initial resolutiin mid-June 2004,
indicating “its readiness to consider establishimgUnited Nations peace support
operation to support the implementation of a Comensive Peace Agreemetitand
“welcom[ing] African Union efforts” to bring abouwt political agreement to solidify the
April ceasefire agreemetf. This peace support operation developed into thited
Nations Advance Mission in Sudan (UNAMIS), a grauler the Secretary-Genetdl.
The first enforcement action by the Council, howewame after the AU had begun its
peacekeeping on the ground. In Resolution 15586 Cuncil exercised its Chapter VI
powers® to adopt an arms embargo on “all non-governmeenéities and individuals,
including the Janjaweed . . 1°* In relation to the AU, the Council “express[et§] iull
support for the African Union-led ceasefire comnassand monitoring mission in
Darfur™® and “welcome[ed] the communiqué of the African diniPeace and Security
Council issued 27 July 2004%

The African Union Mission in Sudan (AMIS) was forilgacreated several
months later through the AUPSC’s Communiqué of3beenteenth Meetind® With an
initial size of 2,341 military personnel and 3,32&sonnel in total’®” AMIS was charged
with monitoring the ceasefire agreement in plaag®tgeting civilians, and returning
internally displaced persons to their hortfésThe mission received immediate support
from the Security Councif® In March 2005, the Council rolled UNAMIS into théN
Mission in Sudan (UNMIS), a Chapter VII operatiohup to 10,000 troogs with a
mandate similar to AMIS! and requested to “closely and continuously lizdsel
coordinate at all levels with [AMIS]**? UNMIS continued as a parallel Chapter VI
peacekeeping operatiotf,and through Resolution 1769, the Council begarirtiresition

1d. v 8.

%1d. 7 9.

% S.C. Res. 1547, 1 3, U.N. Doc. S/RES/1547 (Jungda4).
1014, 6.

1015eeS.C. Res. 1574, 1 7, U.N. Doc. S/IRES/1574 (Noy2004).
10235,C. Res. 1556, pmbl., U.N. Doc. S/IRES/1556 (30ly2004).
1931d. {9 7-8see alsdBattiste,supranote 93, at 58.

10414, 1 16.

1951d. pmbl.

1% Communiqué of the Seventeenth Meeting of the PaadeSecurity Council, T 4, PSC/PR/Comm.(XVII)
(Oct. 20, 2004).

10719, 9 7.

1814, 1 6.

195 C. Res. 1574upranote 111, 7 13.

1105 C. Res. 1590, 1 1, U.N. Doc. S/IRES/1590 (Mar2285).
1d. 11 4, 16

1214, 2.

113 5ee, €.9.S.C. Res. 1627, T 1, U.N. Doc. S/RES/1627 (Ht2005); S.C. Res. 1714, T 1, U.N. Doc.
S/IRES/1714 (Oct. 6, 2006).
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of AMIS into “an AU/UN Hybrid operation in Darful{NAMID),” ***also a Chapter VII
operation:*®> At the time of this writing, UNAMID includes roidy 14,000 troops:°

The African Union lived up to its promise to be first to respond to the crisis in
Darfur. In reconciling the above practice with tieguirements of the UN Charter, one
may view the initial Security Council resolutionesdlution 1547, as authorizing a role
for the AU"" or Resolution 1556’s support for the AU ceasefi@mnmission and
monitoring missioh'® as ex-ante approval of the AUPSC'’s articulated piaundertake a
peacekeeping operatidfi. In line with this view, only the AUPSC’s plan hdnen
adopted and AMIS troops were deployed after Resolut556. One may find that
Resolution 1556’s invocation of the Council’s Chap¥Il authority®® indicated a threat
to international peace and security, allowing fddRPSC involvement without express
delegation. It is also possible to construe thiiaindeployment of troops before
Resolution 1556 as a military obserVétsand not an enforcement action, thus falling
under the AU’s primary authority under Article 52tlhe Charter. Alternatively, one may
view the expressed support by the Council in thd&ewaf each step taken by the
AUPSC* to constitute ex-post authorization under UN Gérafirticle 53(1). From any
of these standpoints, this Note submits that theimoed AU/UN coordination indicates
support by the international community of the AUlist-instance action to address the
Darfur crisis.

3. Burundi

The conflict in Burundi is in many ways a spilloviesm the Rwandan genocide
of 1994'% |n 1996, Burundi's neighboring states, under taadership of former
Tanzanian President Julius Nyerere, offered botifipalispute settlement measures and
offers for peacekeeping assistance to the Burundjamernment to control the
exacerbated ethnic tension between the Hutus atsis¥ii In response to the military

1145.C. Res. 1769, 1 1, U.N. Doc. S/RES/1769 (Ju)y2807).
1514, 1 15.

118 The Secretary-GeneraReport of the Secretary-General on the African WHitnited Nations Hybrid
Operation in Darfur (UNAMID) q 37,delivered to the Security Councll.N. Doc. S/2009/592 (Nov. 16,
2009).

11735eeS.C. Res. 154Bupranote 99, 1 6.

11835eeS.C. Res. 1556upranote 112,  16.

119 5eeAUPSC Comm(XIil),supranote 96, { 9.

1205ee, e.9.S.C. Res. 1556upranote 112; S.C. Res. 1564, pmbl., U.N. Doc. S/RE&#1(Sept. 18, 2004).

121 SeeDana Michael Hollywoodlt Takes a Village . . . Or At Least a Region: Reting Peace Operations
in the Twenty-First Century, the Hope and PromiBéfican Regional Institutionsl9FLA. J.INT'L L. 75,
145-146 (2007).

12235ee, €.9.S.C. Res. 1556upranote 112, 1 16; S.C. Res. 15%dpranote 111, 1 13.

123 patricia ReyhanConceptualizing Violence: Present and Future Dewelents in International Law:
Panel II: Adjudicating Violence: Problems Conframgi International Law and Policy on War Crimes and
Crimes Against Humanity: Genocidal Violence in Bagiu Should International Law Prohibit Domestic
Humanitarian Intervention?60ALB. L. Rev. 771, 773 (1997).

12414, at 772-73.
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coup by then-Major Pierre Buyoya that year, theattons imposed a trade embargo
against Burundf?®®

The events received little attention from the S#gu€ouncil aside from its
declaring readiness to impose an arms emb&Pgeypporting consultations with the
OAU,**" and condemning the codf5. It was not until April 2003 that a peacekeeping
operation was instituted to address the situatibmits first peacekeeping deployment,
the AU commenced the African Mission in Burundi () with a mandate to monitor
the ceasefire, ensure safe passage, and providanitanian assistanc& When taken
over by the AUPSC in March 2004, it was explicithentioned that AMIB was to be
transitioned to a UN-mandated peacekeeping fofca, vision that materialized two
months later when the Security Council deployed théted Nations Operation in
Burundi (ONUB) as a Chapter VII actidH.

As per its first-instance role established in tHéRPSC Protocol, the AU was first
to respond in Burundi. Coordination with the UNsmeontemplated from the start.
However, the Security Council provided no ex-anttharization and welcomed AMIB
only after the fact®* In the view of this Note, this implies that eitt&MIB was not an
enforcement action or that the Council’'s ex-poshatization, here explici‘lﬁ3 satisfied
Article 53(1)'s requirement.

4, Somalia

The Security Council placed Somalia on its ager@@21when it exercised its
Chapter VII power in Resolution 733, imposing a pbete arms embargo on the
country’®* “Recalling also the provisions of Chapter Vil tbie Charter**® the Council

“call[ed] upon all States and international orgatians to contribute to the efforts of

125|d.

1265.C. Res. 1040, 1 8, U.N. Doc. S/IRES/1040 (Janl296).

1275.C. Res. 1049, 1 13, U.N. Doc. S/RES/1049 (Mat956).

1285 C. Res. 1072, 1 1, U.N. Doc. S/RES/1072 (Aug1906);see alscReyhansupranote 123, at 774.

129 Communiqué of the Ninety-First Ordinary Sessiortha Central Organ of the Mechanism for Conflict
Prevention, Management and Resolution at  AmbassddorLevel, bl 5, Central
Organ/MEC/AMB/Comm.(XCI) (Apr. 2, 2003%ee alsdHollywood, supranote 121, at 144.

130 Communiqué of the Peace and Security Council, FSL/PR/Communiqué (I1) (Mar. 25, 2004e also
S.C. Res. 1545, pmbl., U.N. Doc. S/IRES/1545 (May22D4).

1815.C. Res. 1545upranote 140, pmbl.,  Zee alsdHollywood, supranote 121, at 144.

182 5.C. Res. 1545%upranote 140, pmbl. The most recent Security Courssiblution prior to Resolution
1545 was in 2001, which expressed support for thesida Peace and Reconciliation Agreement of August
2000. The Resolution made no mention of Chaptéio¥huthorization to regional organizations. Se€.
Res. 1375, U.N. Doc. S/RES/1375 (Oct. 29, 2001).

133 Seesupranote 125 and accompanying text.

1345.C. Res. 733, 1 5, (Jan. 23, 1992 alsoVed P. Nanda, Thomas F. Muther, Jr. & Amy E. Etker
Tragedies in Somalia, Yugoslavia, Haiti, Rwanda dnberia—Revisiting the Validity of Humanitarian
Intervention Under International Law—Part, IR6 DENv. J.INT'L L. & PoL’'y 827, 832 (1998) [hereinafter
Nanda Part II].

135 5.C. Res. 73%upranote 144, pmbl.
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humanitarian assistance to the population in S@ni&fi Resolution 794 established the
Unified Task Force (UNITAF), a Chapter VII actiorhigh authorized Member States to
use “all necessary means to establish as soon ssbfg a secure environment for
humanitarian relief operations in Somalf&’"and “under Chapters VIl and VIII of the
Charter,™® authorized regional organizations to enforce tmmsaembargd®® To

transform UNITAF into a UN-led peacekeeping opematf® the Council established
UNOSOM Il as a Chapter VIl actidiit While UNOSOM Il was terminated as of March

1995M*?the arms embargo from 1992 continues to the tifitki® writing*3

The African regional organizations had explicitamte authorization to enforce
the arms embargo of Resolution 733, but as forlhsis of the AU’'s most recent
peacekeeping operation, the AU Mission in SomaiMISOM),*** the most explicit
authorization from the Security Council came roygbhe month before AMISOM'’s
establishment®> Resolution 1725, a Chapter VII resolutidh,affirmed that its
provisions supported peace and stability in Somd@sed on the decisions of [the
Intergovernmental Authority on Development] and Beace and Security Council of the
African Union,™’ and authorized Member States of the African Urfionestablish a
protection and training mission in Somalf&®” Communiqué LXIX of the AUPSC
recalled Resolution 1752 “regarding the deploymehta peace support mission in
Somalia” when the AUPSC established AMISGM.

The nine-infantry-battalion peacekeeping deploymi&nwith logistical support
based on the AMIB modét’ was established with a mandate to monitor therigcu
situation in its areas and protect Transitionaldfadinstitutions in their efforts to restore

13619, q 9.

1375.C. Res. 794, 1 10, U.N. Doc. S/IRES/794 (Dett99?);see alsdNanda Part lisupranote 144, at 834—
35.

1%8 35 C. Res. 794upranote 147, 1 16.

139|d.

1405 C. Res. 814, pmbl., U.N. Doc. S/RES/814 (Mar.12®3); Nanda Part Isupranote 144, at 835.
1413.C. Res. 814upranote 140, pmbl. to Part B, 11 5-6; Nanda Pastipranote 144, at 835-36.
1425.C. Res. 954, 1 1, U.N. Doc. S/IRES/954 (Nov994); see alsdNanda Part lisupranote 144, at 836.

14335ee, €.9.S.C. Res. 1863, pmbl., U.N. Doc. S/RES/1863 (16n2009); S.C. Res. 1853, pmbl., U.N. Doc.
S/RES/1853 (Dec. 19, 2008).

144 Communiqué of the Sixty-Ninth Meeting of the Peaod Security Council, § 8, PSC/PR/Comm(LXIX)
(Jan. 19, 2007) [hereinafter PSC/PR/Comm(LXIX9¢e alsoYeshimebet M. A. Abebe et alAfrica, 42
INT'L LAW. 863, 865—66 (2008) (providing a brief discussioMbISOM'’s initial stages).

145 5.C. Res. 1725, 11 1, 3, U.N. Doc. S/RES/1725 (Be2006):see alsoPSC/PR/Comm(LXIX)supra
note 144, | 3.

1465 C. Res. 1725upranote 145, pmbl.
14714, 7 1.

14814, 1 3.

149 psc/PR/Comm(LXIX)supranote 144, 1 3.

15014, q 9.
151|d.
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governance, peace, and reconciliation in Somaidn light of AMISOM, the Security
Council terminated the Chapter VII action as predidy Resolution 1728° Instead,
the Council welcomed AMISOM® and, acting under Chapter V}f authorized a
mission in Somalia “authorized to take all necegsaeasures as appropriate” to carry
out the peacekeeping mandate outlined in Resoluti#¥>® Under its Chapter VII
powers, the Security Council thus began addressiagsituation in Somalia through
AMISOM,**" a coordination that continues to the time of thiiing.**®

On the one hand, it can be contended that Resol@#@5 provided explicit, ex-
ante authorization for AMISOM. On the other haRksolution 1744 terminated the
Chapter VII measures from Resolution 1725 and eitlylirecognized AMISOM only
after the fact. As regards primacy, AMISOM is tfiest peacekeeping operation in
Somalia since UNOSOM I, which this Note submitslesding support to the first-
instance role the AU continues to develop for ftsel

B. The Economic Community of West African States

Like the AU, ECOWAS has the goal of maintainingioegl peace and security
in its region*> The evolution of its treaty structure, describetbw,* demonstrates its
response to a series of threats to regional paateecurity, a response mechanism that
has been widely lauded by the international comtgufi In illustrating this pattern of
regional peacekeeping response, this Note will dmiefly recount the ECOWAS
interventions in Liberia and Sierra Leone in ligiitextensive existing scholarship on

these two casé§’ After presenting a discussion of ECOWAS activityGuinea-Bissau

1%21d. 7 8, 11 5-7.
1535.C. Res. 1744, 1 12, U.N. Doc. S/IRES/1744 (FEb2@07).

1541d. pmbl.
155 1d.

15819, q 4.

157 |d.; see alsoS.C. Res. 1772, U.N. Doc. S/IRES/1772 (Aug. 20,7208bebe et al.supranote 144, at
865-66.

158 See, €.9.S.C. Res. 1844, U.N. Doc. S/IRES/1844 (Nov. 20820S.C. Res. 1907, U.N. Doc. S/IRES/1907
(Dec. 23, 2009).

1% Treaty of ECOWAS art. 58, Jul. 24, 1993, 35 |.L860 [hereinafter ECOWAS 1993 Treatgjailable

at http://www.comm.ecowas.int/sec/index.php?id=tred&y@=en Protocol Relating to the Mechanism for
Conflict Prevention, Management, Resolution, Pd&eeping and Security art. 3, Dec. 10, 1999, ECOWAS
Doc. A/P10/12/99,available at http://www.sec.ecowas.int/sitecedeao/english/ap39I2m [hereinafter
ECOWAS Protocaol].

180 5ee also generallyeremy I. LevittPro-Democracy Intervention in Afric24Wis. INT'L L.J. 785 (2006)
[hereinafter Levitt PDI]; Daniel DoktoriMiinding the Gap: International Law and Regional &mement in
Sierra Leong20FLA. J.INT'L L. 329 (2008).

161 g, e.g.Wedgwood supranote 60, at 578; Christopher Greenwobldimanitarian Intervention: The
Case of KosovdlOFIN. Y.B. INT'L L. 141, 165 (1999).

162 See, e.g.Levitt PDI, supra note 170, at 796-804; Nanda Partdijpra note 144, at 851-62; Levitt
ECOWAS, supranote 61; Nowrojeesupranote 57, at 133-37; Karsten Nowrot & Emily W. Scheker,
The Use of Force to Restore Democracy: Internafidremal Implications of the ECOWAS Intervention in
Sierra Leone 14 Am. U. INT'L L. Rev. 321 (1998); Ademola Abasgfrica at the Crossroads: Current
Themes in African Law: VI. Conflict Resolution ifrida: The Implementation of ECOWAS’ New Protocol
and Security Council Resolution 1270: New Develamé Regional InterventioriOU. Miami INT'L &
Cowmp. L. Rev. 177 (2002); Eleanor LumsdeAn Uneasy Peace: Multilateral Military Intervention Civil
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and Cote d’lvoire, this Note will discuss the recEEROWAS action in light of the deaths
in Conakry, Guinea, on Sept. 28, 2069.

1. Evolution of the treaty framework

By its original construction in 1975, ECOWAS wasaganization dedicated to
the economic development of its member stifedts aims were exclusively economic,
and even its 1981 Protocol Relating to Mutual Assise of Defens& was a collective
self-defense agreement rather than one focusedntia-regional peacekeepind.
Nevertheless, the urgency of the Liberian coup aidl strife led to ECOWAS
establishing its ECOWAS Ceasefire Monitoring Grgg@OMOG) to restore stability to
Liberia!®" It was after the successful Liberia interventitbat ECOWAS revised its
constitutive instrument in 1993 to the present-Blegaty of ECOWAS (1993 Treaty}®
Article 58 of this newly-constructed treaty creathd framework for ECOWAS member
states’ collaboration towards “the maintenanceesqe, stability, and security within the
region™®® and the establishment of “a regional peace anarisgobservation system and

peace-keeping force$’”®

In the wake of its interventions in Sierra Leona d8uinea-Bissau, and to
implement Article 58 of its 1993 Treaty, ECOWAS ptid its Protocol Relating to the
Mechanism for Conflict Prevention, Management, Regm, Peace-Keeping and
Security (ECOWAS Peacekeeping Protoctl).Article 22 of this instrument explicitly
charged ECOMOG with the role of peacekeeping, g bestowed upon it the mission
of humanitarian interventiod? Articles 41 calls for cooperation with both thé And
UN, but while Article 52 of the ECOWAS Peacekeepitrgtocol states that “"ECOWAS
shall inform the United Nations of any military énvention undertaken in pursuit of the
objectives of [the ECOWAS Peacekeeping Protot8i]h accordance with Chapters VI
and VIII of the Chartet’* nowhere does it state that ECOWAS-ECOMOG will seek
Security Council authorization before undertakingagekeeping or humanitarian
intervention. Discussions between Prof. Abass Roder Laloupo, Director of the

Wars 35NYU J.INT'L L. & PoL. 795, 816-19, 824-27 (2003); Laurence Juftee Human Rights Approach
to Peace in Sierra Leone: The Analysis of the P&xoeess and Human Rights Enforcement in a Civit Wa
Situation 30DeENv. J.INT'L L. & PoL'y 325 (2002).

163 SeePress Release, ECOWAS, ECOWAS Condemns Acts ofeBsipn in Guinea (Sept. 29, 2009),
available athttp://news.ecowas.int/presseshow.php?nb=096&lamgiaenee=2009

164 Treaty of the Economic Community of West AfricatatBs art. 2, May 28, 1975, 1010 U.N.T.S. 17, 14
I.L.M. 1200; Levitt PDI,supranote 170, at 795; Doktosupranote 170, at 331-32.

185 protocol Relating to Mutual Assistance on Defemetbl., art. 3, May 29, 1981, 1690 U.N.T.S. 51.

168 |_evitt PDI, supranote 170, at 795; Doktosupranote 170, at 332.

167 _evitt PDI, supranote 170, at 796-97.

168 ECOWAS 1993 Treatysupranote 159; Levitt PDIsupranote 170, at 798-99.
189 ECOWAS 1993 Treatysupranote 159, art. 58, para. 1.

1014, art. 58, para. 2(f); Levitt PDsupranote 170, at 799.

171 ECOWAS Protocolsupranote 159, art. 3; Levitt PDsupranote 170, at 807—08.
172 ECOWAS Protocolsupranote 159, art. 22; Levitt PD$upranote 170, at 808.

173 ECOWAS Protocolsupranote 159, art. 52.
174 Id
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ECOWAS Legal Department in 2000, reflect ECOWASeintion that it will not hesitate
to engage in peacekeeping in the absence of exartt®rization from the Security
Council'"®

2. Liberia

In 1989, Charles Taylor and the National Patrigliont of Liberia seized much
of the country and advanced on Monrovia, the chpgading President Samuel Doe to
call on ECOWAS for assistan¢®. In August 1990, ECOWAS established ECOMOG to
intervene in Liberid’” ECOWAS did not obtain permission from the Segu@buncil
for this military deployment,® and the action had no basis in ECOWAS’ constieutiv
instruments.”®

The Security Council's response came through Réeal788, over a year after
the ECOMOG interventioH® “Recalling the provisions of Chapter VII* the
Resolution “commend[ed] ECOWAS for its efforts &store peace, security and stability
in Liberia,”® and under Chapter VII, imposed an arms embarddhmeria’®® In light of
the ceasefire agreement signed in the summer &¥8the Council established the UN
Observer Mission in Liberia (UNOMIL) through Restitin 866% hailing it as “the first
peace-keeping mission undertaken by the UnitedoNstin cooperation with a peace-
keeping mission already set up by another organizain this case ECOWAS® The
practice of the Security Council, particularly thgh Resolution 788, is viewed by many
commentators as ex-post authorization of the ECOM@®@rvention:®” This Note
submits that this explanation is convincing in tigif the explicit recognition of the
ECOWAS peacekeeping mission in the preamble to IR&s0 866.

175 ABass, supranote 53, at 166—67.
178 |_evitt PDI, supranote 170, at 796.
171d. at 796-97.

178 David Wippman,Symposium: The United Nations, Regional Organizatiand Military Operations:
Article: Military Intervention, Regional Organizatns, and Host-State ConseRDUKE J. COMP. & INT'L L.
209, 225 (1996); Hakimsupranote 17, at 670.

17 Brown, supranote 11, at 257.

1805 C. Res. 788, U.N. Doc. S/RES/788 (Nov. 19, 199gani, supranote 52, at 543.
181 5.C. Res. 78&upranote 62, pmbl.

1821d. q 1;see alsd_evitt PDI, supranote 170, at 797.

18335.C. Res. 78&upranote 62,  8; Nanda Part $iipranote 144, at 232.

184 | etter Dated 6 August 1993 from the Charge d'AfaA.l. of the Permanent Mission of Benin to the
United Nations Addressed to the Secretary-Genémahex, U.N. Doc. S/26272 (Aug. 9, 1993) (Cotonou
Agreement); Nanda Part Bupranote 144, at 861see alsdVippman,supranote 27, at 607—-08 & 608 n.4.

1855.C. Res. 866, 1 2, U.N. Doc. S/IRES/866 (Sept1223); Nanda Part Isupranote 144, at 861.
186 5. C. Res. 866upranote 185, pmblsee alscAbasssupranote 172, at 178 & n.3.

187E.g, Villani, supranote 52, at 543—44; Levitt AUPS8ypranote 29, at 127 & n.135;BAsS, supranote
53, at 54-56but seeHakimi, supranote 17, at 670.
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3. Sierra Leone

A coup in 1997 led by Major Paul Koromah and thedRationary United Front
forced President Ahmad Tejan Kabbah to flee andigsijassistance from Nigeff&.
After an initial Nigerian response, ECOWAS instdtan economic blockade against
Sierra Leone in August 1997 to be enforced by EC@® Several months later, the
Security Council adopted Resolution 1£32which, under Chapters VII and V!
formalized the embargo halting the “sale or sugplgierra Leone . . . of petroleum and
petroleum products and arms and related matériglllofypes,*®? an embargo to be
enforced by ECOWA%® A military campaign by ECOMOG in early 1998 lexlthe
reinstatement of President Kabbdh. On March 16, 1998, the Security Councll

terminated the embargo on petroleum and petrolaadugts'®

Later in April 1998, the Security Council “welconi¢[the efforts made by the
democratically elected President of Sierra Leoneeshis return on 10 March 199%”
and “commend[ed] the Economic Community of Westigsin States (ECOWAS) and its
Military Observer Group (ECOMOG) . . . on the imfat role they [played] in support
of the objectives related to the restoration of ceeand security® and President
Kabbah's reinstatemefit This Note submits that the fact that both Resmhst 1132
and 1162 came after military engagement by ECOWAfparts the view that they
constitute ex-post authorization by the Coufitil.

4, Guinea-Bissau

A threatened mutiny against President Bernardo Nitigira in June 1998
prompted his request for an ECOMOG deployni&htAfter initial conciliation efforts
by ECOWAS leading up to December 1998, Presidemir&iand the leader of the
mutiny agreed to an ECOMOG deployment to monitocugey along the Guinea-
Bissau/Senegal bord&f. Days before the ECOMOG deployment, the Securiyril
adopted Resolution 1278 commending ECOWAS’? “approv(ing] the implementation

188 | evitt PDI, supranote 170, at 799; Abasspranote 172, at 181.
189 |_evitt PDI, supranote 170, at 800.

1905 C. Res. 1132, U.N. Doc. S/RES/1132 (Oct. 8, J:9%# alsd_evitt PDI, supranote 170, at 800.
1915.C. Res. 113&upranote 200, pmbl., 1 8.

%21d. 1 6.

1931d. 1 8;see alsd_evitt PDI, supranote 170, at 800.

194_evitt PDI, supranote 170, at 800; Abasspranote 172, at 181.
1%5.C. Res. 1156, 1 2, U.N. Doc. S/RES/1156 (Mar1968).

1% 5. C. Res. 1163upranote 69, T 1.

1975.C. Res. 1163upranote 69, T 2.

198)d.: see alsalJumasupranote 172, at 352.

199 Accord Juma,supranote 172, at 352 & n.313; Villansupranote 52, at 555-56; Wedgwoljpranote
60, at 578.

200 evitt PDI, supranote 170, at 805.
201 1d.

225 C. Res. 1216, U.N. Doc. S/IRES/1216 (Dec. 218)t9%vitt PDI,supranote 170, at 806.
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by the ECOMOG interposition force of its mandate” rhaintain security along the
Guinea-Bissau/Senegal boréérand “affirm[ing] that the ECOMOG interposition far
may be required to take action to ensure the dgcand freedom of movement of its
personnel in the discharge of its mandafe.” While the Resolution did not make
mention of Chapters VII or VIII, this Note obsenthat it constitutes the first explicit ex-
ante authorization of an ECOWAS peacekeeping ojperat

5. Cote d’lvoire

A coup that began in September 2002 cost Presldament Gbagbo control of
Céte d’lvoire’® At President Gbagbo’s request, ECOWAS deployaubacekeeping
force the next month, and conciliation efforts B Y@NVAS and other international actors
resulted in the Linas-Marcoussis Agreement of Jgn2803%°’ The following month,
the situation prompted action by the Security Cduninn Resolution 1464, the Council
“recall[ed] the decision taken by the [ECOWAS] Suitnheld in Accra on 29 September
2002 to deploy a peacekeeping force in Coéte d'&/6if and “welcom[ed] the
deployment of ECOWAS forces and French troops withiew to contributing to the
peaceful solution of the crisi$”® The resolution further authorized “ECOWAS foraes
accordance with Chapter VIl together with the FEteforces supporting them to take the
necessary steps to guaranty the security and freedanovement of their personnel and
to ensure . . . the protection of civilians . ”%'°. Roughly a year later, the Council
adopted Resolution 1528 establishing the UniteddNat Operation in Céte d’lvoire
(UNOCI), a Chapter VIl operatiéH that would assume the ECOWAS forces and
monitor the ceasefird? At the time of this writing, UNOCI remains an iaet UN
peacekeeping operatiéh. In this case as well, Council authorization foe ECOWAS
peacekeeping operation through Resolution 1464 ctee the fact** which this Note
submits as lending further support to the integdfeh that ex-post authorization satisfies
the requirement of UN Charter Article 53(1).

6. Guinea

At the time of this writing, the situation in Guimés perhaps a half year old. On
September 28, 2009, protesters rallied against.@dptissa David Camara who had

2035 C. Res. 121&upranote 212,  3; Levitt PDsupranote 170, at 806.
20435, C. Res. 121&upranote 212, 1 4; Levitt PDsupranote 170, at 806.
2055 C. Res. 121&upranote 212, 1 6; Levitt PDsupranote 170, at 806.
208 evitt PDI, supranote 170, at 808—09.

27|d. at 809-10.

20835 C. Res. 1464, pmbl., U.N. Doc. S/IRES/1464 (BeB003).

2091d. q 8;see alsalames SloariThe Use of Offensive Force in U.N. Peacekeepin@ygéle of Boom or
Bust? 30HASTINGSINT'L & ComP. L. Rev. 385, 441 n.312 (2007).

295 C. Res. 1464upranote 218, 1 9.

2l1g.C. Res. 1528, pmbl., U.N. Doc. S/RES/1528 (2&p2004).
21219, 91 1, 6see alsd_evitt PDI, supranote 170, at 810.
Z35.C. Res. 1880, 1 19, U.N. Doc. S/RES/1880 ({,)12809).

214 Seesupranotes 208—-09 and accompanying text.
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seized control of Guinea through a coup in 2808At the protest, over 150 were killed
when Guinean troops on the scene opened'firRecognizing the risk of a wide-scale
massacre and resulting regional instability, ECOWABnounced that it was
contemplating an intervention foré€. The United Nations later established a
Commission of Inquiry to determine the facts of fhvetest in Conakry and response
from Guinean troop&® While not putting itself forward as a competemidy of
international legal adjudication, the report fintiat the events in Conakry constitute a
crime against humanif}® ECOWAS continues to facilitate the peace-buildimgcess
through its International Contact Group and hadayeyl a limited security forcg” To
the extent that the situation in Guinea requiredh&r peacekeeping measures of
intervention by ECOWAS, it is probable that ECOWWH continue to be the entity that
takes on a first-instance role.

C. South African Development Community

While SADC has empowered itself with pacific dispsettlement capabilitiés’
at least at the time of this writing it has notdalon autonomous peacekeeping powers by
treaty. Since this Note submits that a proper @hapIll entity must have the
maintenance of international peace and securinasof its goal$?? this Note will only
briefly review SADC??®

By its constitutive instruments, SADC has the otiyecto develop peacekeeping
capacity’* retains some ability to recommend peacekeeBhand has established the
SADC Brigade as part of the AU’s African Standbyrded?® At the same time, SADC
has also recognized for itself a subordinate ralethe UN Security Councif’
Specifically, SADC’s autonomous authority empowgr® “manage and resolve inter-

215 ‘Dozens Killed at Guinea Protest BBC News Sept. 29, 2009, available at
http://news.bbc.co.uk/2/hi/africa/8279103.stm

216 Guinea Ruler ‘Must Face Charges’ BBC News, Oct. 14, 2009, available at
http://news.bbc.co.uk/2/hi/africa/8307678.stm

217 ECOWAS Mulls Guinea Intervention ForceBBC News, Dec. 14, 2009, available at
http://news.bbc.co.uk/2/hi/africa/8411456.stm

218 Unearthing the Truth of the Guinea ‘BloodbgthBBC News, Nov. 25, 2009, available at
http://news.bbc.co.uk/2/hi/africa/8376800.stm

219 Guinea Reporsupranote 1, 11 180, 198, 216.

220 geesupranotes 3-5 and accompanying text.

22! Treaty of the Southern African Development Commynas Amended, art. 4, para. b, Aug. 2001,
[hereinafter SADC Amended Treaty@vailable at http://www.sadc.int/index/browse/page/12€ee also
Treaty of the Southern African Development Commyratt. 4, para. b, Aug. 17, 1992, 32 I.L.M. 116.

222 Seesupranotes 44-45 and accompanying text.

228 A discussion of the Mission for the Implementatiohthe Bangui Agreement (MISAB), an “ad hoc
grouping[]” of states that nonetheless had undertalt peacekeeping operation in the Central African
Republic,seelLevitt PDI, supranote 170, at 787, 792, is also outside the scbffi@oNote.

224 protocol on Politics, Defense and Security Codpmmaart. 2, para. 2(k), Aug. 14, 2004vailable at
http://www.sadc.int/index/browse/page/1fhiereinafter SADC Protocol].

22%|d, art. 11, para. 3(c).
226 pbebe et al.supranote 144, at 874.
27\d. art. 11, para. 3(d).
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and intra-state conflicts by peaceful medffsincluding “preventive diplomacy,
negotiations, conciliation, mediation, good officesbitration, and adjudication by an
international tribunal®® The Chairperson of the Organ on Politics, Defenge
Security (SADC Organ) may recommend enforcemeibrath the Summit of the Heads
of State or Government of All Membet8 but “[tlhe Summit shall resort to enforcement
action only as a matter of last resort and, in etmace with Article 53 of the United
Nations Charter, only with the authorization of theited Nations Security Counci™
Nonetheless, SADC engaged in a brief peacekeepiggation in Lesotho in 1998
through the SADC Orgaff? As of this writing, there have been no Councialations

in relation to that action.

D. Synthesis

Both the AU and ECOWAS have asserted for themseltes primary
responsibility over maintaining peace, securityd atability in their regions, an assertion
they have borne out in their practice. This is twosay that the Security Council has
abdicated its responsibility over the African costit, nor that it has expressly delegated
that authorityin toto to the African regional organizations. Ratheg firactice reveals
continued coordination, simultaneous engagement] an many cases, eventual
assumption of the regional peacekeeping operatitm a UN-mandated operation. It
may be difficult to pin down exactly which entitggponded first in cases like Darfur or
Sierra Leone, and in cases like Somalia and Guiigsau, the argument can be made
that the Council provided explicit ex-ante authatian. However, cases like Burundi,
Liberia, and Céte d’lvoire indicate that the regibmrganization can be the first to
respond and later be folded into a UN operation. hil§/the response may be
collaborative or simultaneous engagement by thiomag organization and the Council,
there is practice to support truly first-instanog@gement by the regional organization.

. PART Ill: THREEQUESTIONS INLIGHT OF THEDEVELOPING CUSTOM OF
REGIONAL ORGANIZATIONS

In light of the practice reviewed above, this Nai# review three questions of
legal reconciliation. A regional organization’smacy peacekeeping role runs counter to
UN Member States’ agreement to bestow primary nesipdity over the maintenance of
international peace and security upon the SecuBguncil?®®  Thus, regional
organizations’ primacy role must be reconciled withs obligation under the UN
Charter. Because the constitutive treaties ofltdieand ECOWAS recognize the right to
humanitarian intervention vested in these regiomaganizations’ peacekeeping
mechanisms, it throws new light on the debated rmat®onal law doctrine of
humanitarian intervention. Lastly, because theemealiscourse on sovereign states’

228 art. 11(1)(c).

291d, art. 11(3)(a).

294, art. 11(3)(c)see alsSADC Amended Treatgupranote 221, art. 10.
Bid, art. 11(3)(d).

232 evitt PDI, supranote 170, at 819-24.

Z3.N. Charter art. 24, para. 1.
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responsibility to protect, and the concurrent resulity of the international
community, has been an outgrowth of the humanitan#ervention debate, the role of
regional organizations in the framework of the oespbility to protect is worth
examining.

A. How Can A Regional Organization’s Primary Role leaeekeeping Be
Reconciled With Its Member States’ Charter Obligjasi?

Commentators have argued that regional organizatwe better suited than the
Security Council to handle some conflict situatidmesause of logistical, cultural, and
political reasons. Prominent among the normatrgei@ents in favor of the primacy of
regional organizations are the structural impedingsed by the veto in the Security
Council and the reticence sometimes displayed &yunci?** Additionally, logistical
and budgetary constraints may impair the Couneibdity to address a situation that
regional organizations may be better equipped tmiled® Regional organizations may
be more apt to quell conflicts within their memtstates because of proxinfity and
superior knowledge of cultural issues that bearthan conflicts®®”  Furthermore, the
urgency of a situation may demand action by artyehgfore the Security Council takes
action®® In critically evaluating the primacy of regioraiganizations in peacekeeping,
commentators have expressed concerns includingess®i accountability in the
organizations’ use of foré€ and domination of the organization by a singlegnegn?*°

In addition to these normative concerns, howeveste remains the legal point
that UN Member States have vested primary respitibgibver the maintenance of
international peace and security in the Securityur@d?** Moreover, Charter
obligations prevail over conflicting internationabligations;*” leading scholars to find
regional treaty provisions asserting primacy oveaqekeeping to b@rima facie
inconsistent with the Charté¥ This Note submits that for the first-instance
peacekeeping role of regional organizations todgall under the UN system, this role
must somehow not pose “a conflict between the abbgs of the Members of the United
Nations under the present Charter and their oldligatunder any other international

agreement*

234 Orakhelashvilisupranote 17, at 514; Browrsupranote 11, at 236—3Bge alsd-ranck,supranote 17, at
100; Levitt PDI,supranote 170, at 786; #ass, supranote 53, at 88—100.

2% Hickey, supranote 17, at 121-22.

28 \/oon, supranote 21, at 67.

237 Nowrot & Schabackesupranote 172, at 407-08.

28 Maj. Ronald M. RiggsThe Grenada Intervention: A Legal Analysi®8MIL. L. Rev. 1, 54 (1985).
9 35eeHickey, supranote 17, at 133-34.

249 seeHollywood, supranote 121, at 141; Doktorsupranote 170, at 348—49.

221 J.N. Charter arts. 24, para. 1.

24214, art. 103.

243 Bernhardtsupranote 26, 1 14, at 129%ee alsd_evitt AUPSC,supranote 29, at 126—27 (discussing the
apparent inconsistency but then providing argumtemtghe legality of the AU’s primacy role).

244 U.N. Charter art. 103.
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Some commentators find that first-instance regi@mbrcement actions do not
rise to the level of a use of force prohibited bytidke 2(4)**° Prof. Ssekandi
acknowledges the possibility that forcible intertien in response to a coup d’état could
be permissible under Article 31 According to this interpretation, the military um
would constitute the armed attack necessary tokenaollective self-defensé’ Prof.
Abass argues that Article 2(4) prohibits both aggien and uses of force short of
aggression; the former prohibition is a peremptooym while Abass argues that the
latter is nof*® Treaty-based consent cannot be construed asimafjdor the derogation
from a peremptory norm, but to the extent thatdbeogation is from the prohibition of
force short of aggression, treaty-based consent lmagufficient to exempt the use of
force from Article 2(4)'s prohibitiod?® As Abass acknowledgé¥® however, some
commentators find that blanket consent by treatyinsufficient, and that only
contemporaneous consent by the state subject tasthef force exempts the action from
Article 2(4)’s prohibition®®* Moreover, the International Court of Justice hied that
Article 2(4)’s prohibition of the use of force asvhole, by some accounts, has the status
of ajus cogensiorm?*?

Among commentators who find that regional enforagnoenstitutes a breach of
Article 2(4), some find that when the action is eagekeeping mission in a member
country, it falls under regional organizations’rpacy role as provided in Article 52
Sufficient scholarly opinion, however, is that tmeasures contemplated by Article 52
are strictly limited to the pacific dispute settkemb activities enumerated in Article
33(1)®* While commentators have sometimes cited to thernational Court of
Justice’sCertain Expensesdvisory Opinion>> that Opinion involved contemporaneous

245 ABASS, supranote 53, at 208; Peter E. Harrell, Nokdpdern-Day ‘Guarantee Clauses’ and the Legal
Authority of Multinational Organizations To Authpe the Use of Military Force33 YALE J.INT'L L. 417,
429 (2008)

246 E-mail from Francis Ssekandi, Adjunct Professooufhbia Law School, Panel Member, International
Center for the Settlement of Investment DisputesSuyash Paliwal (Jan. 30, 2010, 15:57:00 EST)fijen
with author) [hereinafter Ssekandi Email].

247|d. See also U.N. Charter art. 51 (“Nothing in tmesent Charter shall impair the inherent right of .
collective self-defence if an armed attack occgarast a Member of the United Nations . . . ."”)liMdry and
Paramilitary Activities (Nicar. v. U.S.), 1986 |.I.14, Y 193-94, at 102-03 (June 27) [hereinafter
Nicaragua (Merits)].

248 ppass, supranote 53, at 191-99.
291d. at 201-02, 208ee alsHarrell, supranote HarrellNote, at 429—30.
250 Agass, supranote 53, at 203.

21 Wippman, supra note 27, at 623 (“there is nothing inherently wgowith a treaty authorizing such
intervention, provided that the treaty specifieatthintervention may only be undertaken with the
contemporaneous consent of the affected state.”)Mihael ReismanTermination of the USSR’s Treaty
Right to Intervene in Iran74 AJIL 144, 152 (1980) (stating that a use of force “ngaely infringes the
territorial integrity of the target, and insofar iags not invited by that statm that particular instanceit
impairs its political independence.”) (emphasiseatjd

%2 Njcaragua (Merits), 1986 1.C.J. 14, 11 190, at-000
253 geesupranote 58 and accompanying text.

254 seeHummer & Schweitzersupra note 9, { 53, at 825; Louis HenkiNATO’s Kosovo Intervention:
Kosovo and the Law of Humanitarian Interventi®BAJIL 824, 827 (1999).

25 Certain Expenses of the United Nations (Article Rdragraph 2, of the Charter), Advisory Opinio®624
I.C.J. 151 (Jul. 20see, e.g.Orakhelashvilisupranote 17, at 522 (citinGertain Expensgs
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consent of the state subject to the peacekeeptimnd® Thus, this Note submits that
regional actions involving the use of force withdl contemporaneous consent of the
recipient state may best be viewed as “enforcemetiuins” falling under Article 58’

Finally, some commentators that find regional ecdganent actions in breach of
Article 2(4), and also falling under Article 53nfl that ex-post approval satisfies Article
53(1)’s requirement of Security Council authoriaati®® While some scholars expressly
reject this interpretatioft’ others point to the relationship between the Cibuemed
ECOWAS as having established this as an acceptatgepretatiorf™ In a related
manner, Hakimi suggests that an informal, “operatiosystem” has evolved as a
functional framework that, while in tension withetiCharter, exists in parallel and forms
the paradigm in which regional organizations exedheir first-instance peacekeeping
role?®® Levitt argues that the ex-post justification thim Council has provided to AU
peacekeeping operations falls under Chapter Viithe&f Charter rather than Article
53(1)%?and in examining regional organizations outsidéfoica, Hickey proposes that
the meaning of Chapter VIl should be changed &spme that regional organizations
may take enforcement action without authorizatiorless authorization is expressly
denied by the Councif?

As an evaluation, this Note submits that the usefos€e by a regional
organization remains @rima facieviolation of Article 2(4) and must find justifidan in
the Charter. Unless the unrest triggering theoregi peacekeeping or intervention rises
to the level of an armed attack, collective sefiedse through Article 51 remains
unavailable. Without having received a delegatibauthority by the Council under its
Chapter VIl powers, the first-instance action byegional organization to address a
threat to regional peace and security must haveasss in Chapter VIII. 1t is difficult to
construe regional peacekeeping as falling undeclarb2, and this Note sides with the
interpretation that it constitutes enforcement uridigicle 53. Finally, this Note agrees
that ex-post approval by the Council satisfiesab#horization requirement for a regional
enforcement action under Article 53(1).

At least in a technical sense, however, this onlgans that the regional
enforcement actionvas legal and is legal from the point of the ex-postharization
forward. For a regional organization faced witprassing threat to regional peace and
security, this alone does not mean that prospdgtithe regional organization can
undertake enforcement with the confidence that @rid will be legal® ECOWAS, for

26 Certain Expensed 962 1.C.J. at 166ee alsdRess & Brohmersupranote 52, 1 5, at 861.
%7 5eeRess & Brohmersupranote 52, 7, at 861.
258 Seesupranotes 60-64 and accompanying text.
%95ee, e.g.Nowrot & Schabackesupranote 172, at 363—64; Rostosypranote 59, at 515.

2605, e.g.Wedgwoodsupranote 60, at 578; Villansupranote 52, at 544ee alsdSimma,supranote 20,
at 4.

281 Hakimi, supranote 17, at 677—85.
262 avitt AUPSC,supranote 29, at 127—28.

263 Cf, Hickey, supranote 17, at 118, 136—37 (proposing a change ip@h#11l’'s meaning to presume that
regional organizations may engage in enforcemetibrec unless authorization is expressly deniedhey t
Security Council).

284 5eeHenkin,supranote 264, at 827.
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instance, knows that its interventions in Liberal &ierra Leonaverelegal in light of
the ex-post blessing received from the Securityri€dubut it does not necessarily know
nowthat it can legally intervene in Guinea.

For the prospective legality of first-instance mgil peacekeeping, this Note
submits that the pattern of activity between theicah regional organizations and the
Council constitutes international custom under deti53(1)°*°> Based on the practice of
the African regional organizations under Chaptell,\dnd the response of the Security
Council, this Note submits that the African regiboeganizations by custom have the
authorization to engage in enforcement actions astier of first-instance unless and
until the Council takes seizin. An instance thaiuld undermine this interpretation
would be if the AU or ECOWAS had waited for Courailthorization before engaging in
peacekeeping, indicating a belief that they didheote the Council’s approval to engage
in peacekeeping. But this is exactly what did oatur.

The practice demonstrating this customary authtioizais widespread and
consistent as regards the interaction between tben¢l and both the AU and
ECOWAS?® In some instances during which the AU or ECOWAISrassed a threat to
regional peace, the Council had contemplated omtede a role for the regional
organization to engage, but in enough cases, tlierra organization took seizin on its
own accord. Moreover, in each case the regiorgdroration was willing to take seizin
with or without Security Council authorization. @arding to this Note, this constitutes
the requiredopinio juris to demonstrate the existence of international arust The
African regional organizations believed they hael ight to be the first-instance actor to
address threats in their region and engaged ie gtactice motivated by this sense of
legal empowerment. The supportinginio juris is further manifested in the regional
organizations’ treaties and Council resolutiongtiety to the peacekeeping operations
discussed above. By treaty, the AU and ECOWAS adecthat they have primary
responsibility for the maintenance of peace andirsigcin their regions, in a manner
consistent with Chapter VIII of the UN Charter. €Tlex-post authorizations by the
Council affirm this right, and the two together dgdhe opinio juris that the AU and
ECOWAS have this first-instance right. The pattefipractice pursuant to this sense of
legal right bestows upon the practice the statumistomary international law.

B. Do Regional Organizations Have a Right to Humaréarntervention
in Their Regions?

Quite different from viewing the practice of the Adnd ECOWAS as
international custom falling under Article 53 iading that the practice solidifies regional
humanitarian intervention as a customary exceptiodrticle 2(4) itsel?®” The still

25 gtatute of the International Court of Justice @&, para. 1(b), June 26, 1945, 59 Stat. 1055, \&Ee
1179 [hereinafter ICJ StatuteNicaragua (Merits) 1986 1.C.J. 14, 1 183-86, at 97-98 (articulating
widespread state practice and correspondjigio juris as the essential elements to ascertain that ¢siqgerac
has the status of customary international lasf);Reisman,supra note 28, at 74-75 (After stating that
enforcement action by a regional organization urcleapter VIII would be illegal absent Security Coilin
authorization, Reisman states: “[i]t may be incetesit with the U.N. Charter but, of course, newausry
law is made through violations of existing law thieh other states acquiesce.”).

26 geesupraPart 1.

267 Ambassador Richard N. Gardner, in recounting theysf advancing an interpretation of Article 58 t
justify the U.S. quarantine to address the CubassN Crisis of 1962, acknowledged the tentativieimgaof
that argument. But he states, “if we had to pum¢iole in traditional legal restraints on the ukéorce, the
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hotly-debated international law doctrine of humarién intervention advances the right
of one nation to use force in another nation, dngedt state, in order to protect the
nationals of the target or third state from a humights catastroph@® Rather than
requiring simply a threat to regional or internatib peace and security, the facts
triggering humanitarian intervention must consétud fundamental human rights
violation on a significant scafé® These violations triggering the right to use éhave
sometimes been equated with acts whose prohibiforecognized as s cogens
norm?”® acts including genocide, war crimes, and crimesre humanity’* Jurists and
scholars articulating criteria by which the usdaste may be justified under the doctrine

of humanitarian intervention have typically formigld the following conditions:

(1) There is a gross violation of human rights owidespread scale
occurring or about to occur in the target stéte;

(2) The motive for the use of force is of a humamén character, in
whole or predominant paff®

(3) The use of military force is necessafy;

(4) The use of military force is proportional teetthreat to fundamental
human rights;®

hole should be as small as possible.” Richard @atrégora: The Future Implications of the Iraq Conflict
Neither Bush nor “Jurisprudes” 97 AJIL 585, 588 (2003). This Note submits that reconciling the
AU/ECOWAS practice with Article 53 probably punchesmaller hole in the Charter than advancing it as
an evolved customary exception to Article 2(4) lsesin this latter formulation, there is no expneds for

the Security Council.

268 geg, e.g.Greenwoodsupra note 171, at 157-58; Ved NandBragedies in Northern Iraq, Liberia,
Yugoslavia, and Haiti—Revisiting the Validity of ranitarian Intervention Under International Law—Ray
20DeNv. J.INT'L L. PoLy 305, 309 (1991) [hereinafter Nanda Part I].

269 Nanda Part Isupranote 278, at 309; Reyhasypranote 123, at 787; Chinkirsupranote 21, at 920;
Christopher C. Joyner & Anthony Clark Aremhticipatory Humanitarian Intervention: An Emergihggal
Norm? 10USAFAJ.LEG. Stup. 27, 45-46 (2000).

270 A jus cogensnorm of international law is typically defined asperemptory norm so fundamental that
derogation is impermissible. AN BROWNLIE, PRINCIPLES OFPUBLIC INTERNATIONAL LAw 510-12 (7th ed.
2008)

271 Chinkin, supranote 21, at 920-21; Charnesylpra note 20, at 838; Antonio Casse&g Iniuria lus
Oritur: Are We Moving Towards International Legiiton of Forcible Humanitarian Countermeasures in
the World Community20EJIL 23, 27 (1999)see alsd/oon,supranote 21, at 64; Mortorsupranote 60, at
97; cf. Rome Statute of the International Criminal Coarts. 6-8, U.N. Doc. AICONF. 183/9 (17 July 1998)
(elaborating on genocide, war crimes, and crimasnaghumanity).

212 Greenwoodsupranote 171, at 171; Nanda Parslipranote 278, at 330; Reyhasypranote 123, at 787,
Charney,supranote 20, at 838; Cassesglpranote 281, at 27; Voorsupranote 21, at 64—66; Joyner &
Arend,supranote 279, at 45-46; Chinkiaypranote 21, at 920-21.

273 Nanda Part Isupranote 278, at 330; Reyhasiyrpanote 123, at 788; Cassesepranote 281, at 27;
Voon, supranote 21, at 78-80; Joyner & Arerslipranote 279, at 44-45.

274 Greenwoodsupranote 171, at 171; Nanda Parsuipranote 278, at 330; Reyhasypranote 123, at 788;
Chinkin, supranote 21, at 921see alsdCassesesupranote 281, at 27.

275 Greenwoodsupranote 171, at 171; Nanda Parsiipranote 278, at 330; Chinkisppranote 21, at 921;
Joyner & Arendsupranote 279, at 44ee alsaCassesesupranote 281, at 27; Voorsupranote 21, at 86—
87.
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(5) Peaceful remedies have been exhausted to teatesppropriate in
light of the urgency of the situatigf?’

(6) The UN Security Council is unwilling or unatite respond, possibly
because of the threat or use of the Véto;

(7) To the extent feasible, the response is a hatdtal action, through a
collection of states or a regional organizafi6h.

A great thrust to the debate on humanitarian irtetion took place after the
North Atlantic Treaty Organization (NATO) conductedperation Allied Force in
Kosovo?™® a use of force at least partly justified on hurteman ground$® In the
immediate wake of this event, some commentatorsessfy denied the existence of a
right to humanitarian interventidfi: while others championed the right as an emerged
international custorff> Most notable on the side denying an evolved cnsi® the
declaration by the Group of 77 (Group of 77 Dedlara Declaration), which expressly
“rejected the so-called right of humanitarian is@ttion [as having] no basis in the UN
Charter or in international law® The signatories to this Declaration, dated Sepém
24, 1999, included 51 member states of the noweAfriUnior’®*

This Note asserts that the endorsement of the Gobufy Declaration by the
African states must be viewed in light of two rawt@nary and praiseworthy steps in the
structures of Africa’s regional organizations tbaturred around the same time. Not two
months after the Group of 77 Declaration, ECOWASopteéd the ECOWAS
Peacekeeping ProtocSP. Article 22 of this instrument explicitly lists manitarian
intervention as one of the missions of ECOM&GAbout two weeks prior to the Group
of 77 Declaration, the heads of state of the OAUmimer states issued the Sirte

276 Cassesesupranote 281, at 27; Voorsupranote 21, at 81-84; Joyner & Arerslipranote 279, at 43%ee
also Charneysupranote 20, at 838-39.

2art Greenwoodsupranote 171, at 171; Joyner & Arensipranote 279, at 44; Chinkirsupranote 21, at
921.

278 Nanda Part Isupranote 278, at 330; Reyhasiypranote 123, at 788; Cassesepranote 281, at 27;
Voon, supranote 21, at 66—69; Joyner & Arerslipranote 279, at 46.

219 5eeVoon, supranote 21, at 33.

20g5ee, e.g.Dino Kritsiotis, The Kosovo Crisis and NATO'’s Application of Armenlde Against the Federal
Republic of Yugoslavj&9INT'L & Comp. L.Q. 330, 340—43 (2000).

BLE g, lan Brownlie,Kosovo Crisis Inquiry: Memorandum on the Internatil Law Aspects49INT'L &
Cowmp. L.Q. 878, 1123(e), at 904 (2000); Chinksupranote 21, at 920.

282 SeeChristopher Greenwoodhternational Law and the NATO Intervention in Kego49INT' L & Comp.
L.Q.926, 931 (2000).

283 Declaration by the Ministers for Foreign Affairéthe Group of 77, 1 69 (Sept. 24, 199&¥ailable at
http://www.q77.org/doc/Decl1999.htnfhereinafter Group of 77 Declarationjee alsoBROWNLIE, supra
note 280, at 743—44.

284 BROWNLIE, supranote 280, at 744.

285 ECOWAS Protocolsupra note 159. The date of signature is December 8091 The Group of 77
Declaration is dated September 24, 1999. Groufy dbeclarationsupranote 293, T 1.

286 ECOWAS Protocolsupranote 159, art. 22.
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Declaration calling for a new African UnidfY. Within roughly a year from the Sirte
Declaratior’®® the AU was formed with a Constitutive Act that eegsly recognizes, in
Article 4(h), the right of humanitarian intervemiested in the AJ* At first glance, it
may seem anomalous that the African states wouwtlyfldenounce the right to
humanitarian intervention in the Group of 77 Deafimn, only to then turn around and
expressly recognize this right in their regionataties. This Note proffers the
explanation, however, that while the African statese not amenable to a non-African
entity engaging in humanitarian intervention in Agdnican nation, they were willing to
themselves police their continent and use forcepeiéded, to prevent human rights
calamities from occurring’

In light of the AU Constitutive Act, AUPSC Protocobnd ECOWAS
Peacekeeping Protocol, it is not as clear-cut thahanitarian intervention has no
standing in international law. For the reasonsulised above, the regional organization
may be in a better position to be a first-instaactor to address or prevent a human
rights calamity’®> This Note submits that it thus becomes worthwtoleonsider how
the debate on humanitarian intervention changekghi of these steps taken by the
African regional organizations, and specificallfy,there is justification for a right of
regional humanitarian intervention.

1. Regional humanitarian intervention by treaty

Both the AU and ECOWAS have created for themsedvé®aty-based right to
humanitarian intervention in their regiof1s. As humanitarian intervention, to the extent
that it exists, is regarded as a customary exceptidrticle 2(4)2%° the legality of treaty-
based regional humanitarian intervention must Isetan either viewing the treaties in
their own right as lawful treaty derogations fronma@ter obligations, or as further
support for solidifying regional humanitarian intention as international custom. This
Note maintains that the AUPSC Protocol and ECOWAEacBkeeping Protocol are
facially inconsistent with Article 2(4). The treézd alone are an expression of intent on
the part of the contracting parties, but on theinpconstitute at most a first step in
carving out a legal exception to Article 2(4).

287 Sirte Declaration, 1 8, EAHG/Draft/Decl. (IV) Rév(Sept. 8-9, 1999gvailable athttp:/www.africa-
union.org/Docs_AUGovernment/decisions/Sirte_Detlana 1999.pdf see alsoPacker & Rukaresupra
note 71, at 370-71.

B8 packer & Rukaresupranote 71, at 371.

29g5ee alsarhomas Franckigora: Future Implication of the Irag Conflict: Whelappens Now? The United
Nations After Iraq97AJIL 607, 615 (2003).

290 gsekandi further explains in response that thécar states’ criticism of the NATO intervention in
Kosovo was based on the opposition to any natideniening anywhere else “under the guise of
humanitarian intervention . . . .” That Kosovo wexd a member of NATO is significant in comparigorthe
African regional organizations, in which the mensbare empowered by but also accountable to onéemnot
Ssekandi Emailupranote 246.

291 Seesupranotes 234-38 and accompanying text.

292 AU Constitutive Actsupranote 72, art. 4, para. h (right of the AU to inre based on a decision of the
Assembly of the AU); AUPSC Protocdupranote 76, art. 6, para. d (outlining interventianaame of the
functions of the AUPSC); ECOWAS Protocsljpranote 159, art. 22 (right to humanitarian interiemy, 26
(right of the Authority, composed of Heads of Stated Government of Member States, to initiate
humanitarian intervention through the mechanisncélective security and peace).

298 Chinkin, supranote 21, at 910, 917-18.
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To the extent that the treaties of their own fod® not constitute valid
derogations from Article 2(4), they nonethelessifohe framework and basis for the AU
and ECOWAS to engage in regional humanitarian wetetion. Thus, this Note
maintains that, when an intervention or patternntérventions takes place pursuant to
the treaty provisions, the practice will have thepress opinio juris to develop
international custom. The treaties, and corresipgndesolutions and communiqués,
confer the opinio juris upon the practice. These treaties constitute antary
relinquishment of sovereignty on the part of thenber state$’ giving rise to a right
vested in the regional organization and an oblgatin the part of the states to accept the
intervention. Regional humanitarian interventiangdertaken in line with the treaty
provisions will thus carry with them the senseagjdl obligation motivating the actions.
If a right to humanitarian intervention has not geterged, it can develop in the direction
of regional humanitarian intervention as customatgrnational law through the practice
of the African states.

2. Regional humanitarian intervention by custom

This Note submits that beyond the impact of trdmtged regional humanitarian
intervention in the regional organizations that enadopted these treaties, there is the
potential example this sets for other regional nizrtions that may not yet have adopted
constitutive instruments recognizing regional huitzaian intervention. For instance, if
SADC were faced with a situation in its region thabuld, under the common
formulations, trigger the purported right to inteme on humanitarian grounds, it is not
entirely clear that the lack of a treaty provisalaone would bar the legality of a regional
humanitarian intervention. A treaty would provielicit notice of this possibility to all
member states, establish greater legitimacy becalufige voluntary relinquishment of
sovereignty, and provide the guidelines of an tastinal framework for conduct and
accountability. But ECOWAS lacked an explicit tyeaght to humanitarian intervention
at the time of Liberia and Sierra Leone, both ofchthave been advanced as evidence of
an emerging international custém. In light of these successful operations, ECOWAS
evolved as a Chapter VIII bot and now coordinates with the Security Council.isTh
Note submits that a regional organization lackingreaty-based right to regional
humanitarian intervention may nonetheless undertakéntervention and advance the
purposes of the UN by evolving and taking on theatdity to assist the Security
Council.

C. Are Regional Organizations Under a ResponsibitityPtotect?
Somewhat in reaction to the NATO intervention inskeo and the revived

debate on humanitarian intervention was the disstitat began on a new principle of
international relations, the responsibility to gt (R2PY?’ At the outset, it must be

294 _evitt AUPSC,supranote 29, at 123; Levitt PD$upranote 170, at 814, 831.

2% gee, e.g.Greenwoodsupranote 171, at 164—-66 (pointing to Liberia as artanse of humanitarian
intervention); Sean D. MurphyThe International Criminal Court and the Crime ofggkession:
Criminalizing Humanitarian Interventignrd1 CASe W. Res. J. INT'L L. 341, 348 (noting that scholars and
states point to both Liberia and Sierra Leone &eexe of an evolved custom of humanitarian intetios).

26 gee generallyevitt PDI, supranote 170, at 796-814.

27 Gareth Evansirom Humanitarian Intervention to the Responsipilio Protect 24Wis. INT'L L.J. 703,
706-07 (2006). The development of the conceptesipRnsibility to Protect is usually traced throdgbr
principal works, see id. at 707-15. In chronological order, the documeats NT'L COMM'N ON
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stated that R2P and humanitarian intervention alereced as separate and distinct
concepts; at most, one can say that in the evolaidr2P, the notion of an intervener’s
right was reformulated as a sovereign state’s mesipiity.”*® The fundamental notion of
R2P is that sovereign states bear the primary resdipitity to protect their populations
from human rights abuses, and in particular, greedations such as genocide, war
crimes, ethnic cleansing, and crimes against husn&ii When sovereign states fail to
fulfill this responsibility through unwillingnessr anability, however, the burden falls
upon the broader community of statés.Thus, the protection of fundamental human
rights is no longer the sole responsibility of seign states, but rather, is a shared
responsibility of the international community atslinstitutions’® As to R2P’s status in
international law, which at present is debataltle,doncept can at best be described as a
“normative principle guiding international behayidf? part and parcel with the general
principle of sovereignty?*

The original formulation of R2P includes a respbiligy to prevent deadly
conflict through early warning and direct prevenfi react to situations in which
populations require protection potentially with iied military intervention®™ and
rebuild in the post-conflict settif§® By the end of its evolution to its present fotie
emphasis of the responsibility to react was toathsough peaceful means, a reaffirmed
preparedness to take collective action throughSeeurity Council, and the qualified,
case-by-case possibility of coercive action eitherlaterally or through regional
organizations without prior Council authorizati3h. Regional organizations were given

INTERVENTION AND STATE SOVEREIGNTY, THE RESPONSIBILITY TOPROTECT(2001) [hereinafter ICISS Report],
available athttp://www.iciss.ca/report-en.agfollow “View Document (PDF)” hyperlink); The Sestary-
General,Report of the High-Level Panel on Threats, Chaleengnd ChangeA More Secure World: Our
Shared Responsibilitylelivered to the General Assembly.N. Doc. A/59/565 (Dec. 2, 2004), [hereinafter
Our Shared Responsibilityhvailable athttp://www.un.org.secureworld/report2.pdhe Secretary-General,
Report of the Secretary-Generll Larger Freedom: Towards Development, Security Biiman Rights for
All, delivered to the General Assembly.N. Doc. A/59/2005 [hereinafter In Larger Freagpavailable at
http://www.un.org/largerfreedom/contents.ht(follow “Report” hyperlink; then follow “Full Repad”
hyperlink); G.A. Res. 60/1, U.N. Doc. A/RES/60/1ct024, 2005) [hereinafter World Summit Outcome].

298 Evans,supra note 297, at 708see alsoLouise Arbour,The Responsibility to Protect as Due Care in
International Law and PracticePress Release, United Nations High CommissiareHfiman Rights, High
Commissioner Addresses Dublin’'s Trinity College dResponsibility to Protect,available at
http://www.unhchr.ch/huricane/huricane.nsf/0/5F12B8E6043BEC125739C0058FB02?0pendocument
reprinted in34 Rev. INT'L STuD. 445 (2008).

29 carsten StahrRResponsibility to Protect: Political Rhetoric or Enging Legal Norm?101AJIL 99, 99
(2007).

3004 : see als@enerallyICISS Reportsupranote 297.
301 Stahnsupranote 299, at 100-01.

302 Christopher C. JoynetThe Responsibility to Protect”: Humanitarian Cormreand the Lawfulness of
Armed Interventiond7VA. J.INT'L L. 693, 708 (2007).

303|d.; see alsdCJ Statutesupranote 275, art. 38, para. 1(c).
3041CISS Reportsupranote 297, at 19-28.
3%1d. at 29-38.

30614, at 39-465ee alsaloyner supranote 302, at 708—09; Evarssipranote 297, at 709; Stahsypranote
299, at 103.

307 SeeStahn supranote 299, at 108—0@f. World Summit Outcomesupranote 297, 1 139.
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a role in the R2P discourse from the start andimeth their role in the latest

formulation®®

The developments in the United Nations relatin@#» have gone hand in hand
with the initiative for greater coordination betwethe UN and regional organizations.
Days before the World Summit Outcome was adoptedhbyGeneral Assembly, the
Security Council adopted Resolution 1631 callingr fmcreased peacekeeping
cooperation between the UN and both regional afmmlegional organizatior8? The
World Summit Outcome, in paragraph 139, expressddvMémber States’ readiness to
work through regional organizations, where appgdprito protect their populations if
peaceful means prove insufficiehl. In the now-famous Resolution 1674 which
reaffirmed the provisions of paragraphs 138 and df3te World Summit Outcont&?
the Council explicitly recognized the role playedriegional organizations in protecting
civilians in armed conflict? Two months later, Secretary-General Kofi Annan
presented his report on regional-global securitytneaships pursuant to Resolution
163" in which he outlined the need for greater coopemnatvith regional organization
in the areas of conflict preventidl{, peacekeepiny® and protection of civiliand?
among others. In April 2008, Secretary-General Bammoon presented a report
discussing peacekeeping under Chapter ¥iliprotection of civilians in armed
conflict**® humanitarian actio®;’ and early warning systefi$ all in the context of
cooperation between regional organizations andJtke

The UN favors a role for regional organizationstliie protection of civilians
against genocide, war crimes, ethnic cleansingcanies against humanity, and Member
States are amenable to cooperating with regiongarozations in taking collective
forcible action. R2P is tied to sovereigiityand sovereign states bear the primary

308 See, e.9.ICISS Reportsupranote 297, at XllIl, 22, 48; Our Shared Responsihibupranote 297, 11
270-72; In Larger Freedomypranote 297, 11 213-15; World Summit Outcosugranote 297, 1 139.

3095 C. Res. 1631, T 1, U.N. Doc. S/RES/1631 (Ogt2005).
310World Summit Outcomesupranote 297, { 139.

311 5.C. Res. 1674, 1 4, U.N. Doc. S/IRES/1674 (Apr. ZB6); see alsoStahn,supranote 299, at 100;
Evanssupranote 297, at 716 n.44.

3125.C. Res. 1674upranote 311, | 24.

313 The Secretary-Genera, Regional-Global Security Partnership: Challenges! Opportunitiesdelivered
to the Security Council and the General Assem®lit, U.N. Doc. S/2006/590, A/61/204 (Jul. 28, @00
[hereinafter Annan Report].

8141d. 1 94.
3151d. 1 96.
81619, 9§ 47-49.

317 The Secretary-Generakeport of the Secretary-General on the Relationgpween the United Nations
and Regional Organizations, in Particular the A&itUnion, in the Maintenance of International Peace
Security 11 31-34delivered to the Security Counddd.N. Doc. S/2008/186 (Apr. 7, 2008) [hereinafBam
Report].

181, 1 64.
31914, 1 82.

320 Id

321 Joynersupranote 302, at 708.
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responsibility to protect their populatioffd. States relinquish some measure of their
sovereignty by ratifying constitutive treaties efjional organizations, particularly those
with objectives to promote peace, security, andilitta and provisions granting
peacekeeping primacy and a right to interv&he.When these constitutive treaties
contain provisions expressing an objective of tbgianal organization to protect the
people and fundamental human rigitst gives rise to the possibility of a responsili
upon the regional organization to proactively adeanhese objectives through both
peaceful and, when necessary, forcible meastiteThe responsibility of the regional
organization, as the entity to which civilian pogidns may turn first if the sovereign
states fail to uphold their responsibilities, mégoaencompass these protections owed to
civilian populations. This Note thus submits thditen engaging in practice pursuant to
the objectives of protecting fundamental humantsghegional organizations may also
benefit from, and be guided by, the normative pplecof the responsibility to protect.

CONCLUSION

Regional organizations have an increasingly prontiqgdace in international
peacekeeping, drawing from their own initiative amstitutional desire on the part of the
UN. The decision-making of the Security Councillahe priorities of its permanent
members may not be entirely adequate for the peapekg needs of African states and
peoples. Cooperation with the UN is by no mearmsh@sed by Africa’s regional
organizations and carries significant advantagesparallel, the UN has recognized that
its effectiveness can be greatly enhanced by catiparwith regional organizations.
The regional organizations of Africa have reshapled landscape of international
peacekeeping, and through their instruments anctipea have substantially influenced
the law on the use of force. The cultural differen between Africa and the West are
more significant than we may typically appreciaed a framework in which the African
regional organizations maintain primacy over peaeging in their continent may be the
development needed to establish a sustainableoamyént of stability in Africa.

322 E.g, World Summit Outcomesupra note 297, { 138¢f. Anténio Augusto Cancado Trindad&he
Consolidation of the Procedural Capacity of Indivéds in the Evolution of the International Protexti of
Human Rights: Present State and Perspectives attie of the Century30CoLum. HuM. RTs. L. REV. 1,
5-6 (1998) (presenting this view as fundamentabrpo the inception of the R2P discourse).

323 Seel evitt AUPSC,supranote 29, at 123-24.

824 E.g, AU Constitutive Actsupranote 72, art. 3, para. h; ECOWAS 1993 Treatjpranote 159, art. 4,
para. g; ECOWAS Protocasupranote 159, art. 2; SADC Amended Treagypranote 221, art. 2, para. c;
SADC Protocolsupranote 224, art. 2, para. 2(a), 2(g).

325 Cf. Stahn,supranote 299, at 120 (noting this possibility but fingl a relative lack of agreement on this
conclusion).
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