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McCabe v. McCabe is a recent! decision of the English Court
of Appeal? It raises the important issue of proxies in the cele-
bration or the ceremony of Akan and, generally, Ghanaian cus-
tomary marriages.

The petitioner/appellant was a Ghanaian woman living in
London and the respondent was a Southern Irishman also living
in London. The appsllant became pregnant by the respondent
in June 1984. In December of that year her granduncle, Mazk
Benson, on a visit with other relatives to London, found out
her condition. They held a lunch party at which the appellant
and the respondent were present and urged them to marry In
view of the appellant’s pregnancy. The marriage was to take
place in Ghana on the return of uncle Benson. The respondent
agreed to the marriage plan and also provided £100 and a bottle
of gin (instead of two bottles of schnapps) as aseda and for the
ceremonial formalities. g

The ceremony subsequently took place at the appellant’'s
father’s house on 20th February 1985 at Asylum Down ii Accra.
Uncle Benson could not attend due to ill-health, so uncle Nelson
performed the ceremony according to Akan custom.’ Neither
the appellant nor the respondent was present; they Were far
away in London; but about eight members of the appellants
family attended. Her father subsequently informed her by letters
that the ceremony had taken place, describing the ceremony:
She read the letters to the respondent. 14

The parties continued their cohabitation and had two children,

but they separated on 17th December 1088 and the appellant
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thereafter petitioned for divorce on the ground of the respon-
dent’s behaviour. In answer, the respondent raised the issue of
the validity of the marriage in Ghana saying that he had not
gone through any ceremony or form of marriage with the appel-
lant in Ghana.*

These facts raised many issues: (1) What law controls the
formal validity of a marriage? (2) If it is Ghanaian law, what
does it require for formal validity generally, and, particularly,
as here, where the parties themselves were not present at the
ceremony ? (3) What does publicity of the marriage or the cere-
mony mean? (4) A fourth issue relates to the essential validity
of the marriage, that is, the capacity of the parties, particularly
the respondent, to enter into the marriage in issue,

1. The Law Applicable (The Lex Causae)

The central issue is clearly the formal validity of the marriage.
According to the rules of the conflict of laws, such an issue is
governed or resolvable by the law of the place or the country
where the marriage took place (the lex loci celebrationis).® The
trial Judge and the Court of Appeal correctly decided that the
applicable law is Ghanaian law and that, within this law, the
applicable local law is Akan Customary law, the marriage being
an Akan customary marriage.

2. The Procedure

. The search for the exact or correct procedural rules govern-
Ing the mairiage led to an analysis of the requirements of an
Akan customary marriage. These requirements were approvingly
found in the judgment of Ollennu J (as he then was)in Yaotey v.
Quaye’ where he reviewed earlier decisions and concluded:
_ "It follows from all these that the essentials of a valid mar-
riage under customary law are:
(1) ag;eement by the parties to live together as man and
wife;
(2) consent of the family of the man that he should have the
woman to his wife; that consent may be indicated by the

man’s family acknowledging the woman as the wife of
the man;;

town and informed other relatives that the ceremony had taken place and gave
them part of the £:0) which had et : I
;fg‘”“ ’: F.LR. 410 at 412, n changed into cedis.
crimshire v. Scrimshire (1752) 2 Hag Con 395: Berthigume v. Dastous [1930)
Creatire & o Xemward v. Kenward [1951) p. 124, [1950] 2 All ER 297, Se¢ also

Cheshire & North’s Private In, i 9.
§ See enerally, p, 412. crnational Law, 11th ed. (1987) pp. 556-55

7[1961] GLR 'S73 ‘at 576. Note that the spelli i il
4 b, . at pelling Quayle is wrong. The co
spelling is Quaye, a Ga name as is in the Gbana law Report itself.
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(3) consent of the family of the woman that she s]_mqld gg
joined in marriage to the man; that consent is .mdlcaﬁl
by the acceptance of drink from the man or his fa;n! v,
or merely by the fa.milyfo; the won‘la;ln :cknowle ging
the man as the husband of the woman;

(4) consummation of the marriage, i.e. that the man m}?i
woman are living together in the sxght of all the wor ¢
as man and wife. Now, onc pecqllar_charalctcnstzc ﬂc:
our system of marriage which distinguishes it fro_mtha:
system of marriage in Europe _and O‘th?l' p!ac’es 13 o
it is not just a union of the family c_yf this‘mc'm and it
woman’: it is a union of the family of ‘this man

"

‘this woman’.

His Lordship, Butler-Sloss LJ, observed that ﬂ;e ::;0 Z}H:;rtt
witnesses in the case, Professor Read and Pr?; es s
agreed with the requirements set out by Ollennu J.

3. Consents Ul
These requirements dwell very :
quently, Congiderable attention was given In McCabe tt?w ;heai;tl}z;
blem of consents. The evidence clearly showed that tl:lle i tll;e i
to the marriage agreed to be married; that the fal-ma)rid Aaidsd
man, the appellant, consented to the marriage, ik ot
marriage was consummated by the parties l“gnc%'ﬁcﬁlty b
%veral years and having children. What cause d'ld By
ever, was the consent of the man’s family. They lll £ it By
Pate in the marriage ceremony, either personally that “it ap-
Proxy. His Lordship noted significantly, h-oweve;’consequenﬂy
pears he (i.e. the respondent) had no family an.th 9 [n effect,
that formality in any event had to be dlspt_ensed wi 2 I bis
Where a party to a marriage has no family, the co ol principle.
family will be held unnecessary. This, i itself, is 2 nov't pto Bauke
No Ghanaian court has as yet had an QPPOYt“mvf’;r Sould
Such a pronouncement.!® To hold otherwise, however,
%em very absurd and downright unreasonab

much on consents. Conse-

le, laying down as

BAL
p. 414 ;
. ' hich
D. 413, ; 31 on o
oy Would be very rare to find a Ghanaian without 2 family e?lr & Omane v. Poku

feis affi i -h consent may be expected. 10 T s family.
Bt s o iyt o i ke
Was not, however, a Ghanaian; he came hen:1 oy oo domtcll d
2% in Ghana knew any relatives of his. He was he o have & customary la
I Ghana and to have become an Ashanti, thus mak;oge A s, when “;e
wPlicable to the distribution of his self-acquired P Pt vas ot requiced.
We ing an Ashanti woman the consent of his
We do not know.
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it would certainly be, a rule requiring the impossible. This would
create an inconsistency with the fundamental and pervasive com-
mon law principle that no one can or ought to be held to an
impossibility. (Nemo ad impossibile tenetur). So, although there
was no Ghanaian case decision to rely on, His Lordship correctly,
it is submitted, gave the kind of decision Which a Ghanaian
court would have come to. Situations, such as this, (i.e. the
absence of a ready decision by the foreign court) have often
arisen under the foreign court doctrine in the conflict of laws."

4. Is a proxy essential at all?

In spite of the ruling that the requirement of a proxy could
be dispensed with in respect of the respondent, there remains
the primary and underlying question whether a proxy was at
all essential. Professor Allott, one of the two expert witnesses,
was strongly of the view that the husband’s proxy must be pre-
sent at the ceremony.!? “He expressed the strong view that it was
wholly inc;onceivable and inappropriate that the groom should
have nominated the head of the bride’s family as his representa-

tive.”" And he asserted that “the absence of representation
would be a fatal flaw 14

It would be recalled that the respondent gave £100 and a

bottle of gin to the appellant’s great uncle in London for the

performance of the customary marriage rites in Ghana. Did the
respondent, by this act, appoint him as his proxy at the marriage
ceremony? Even if he

_ did appoint him, the great uncle was,
due to ill-health, absent from the ceremony. On these matters
His Lordship said:

“The non-appearance of the great uncle at the ceremony

through ill-health was irrelevant . . . since the evidence of

what he did was accepted by the judge. There was no evi-
dence that the respondent appointed the great uncle to be
his proxy. It would have been highly desirable for the res-
pondent to have a proxy and one who was not a member
of the appellant’s family. But on the evidence of Professor

Read and the written evidence of Professor Allott a proxy
Was not essential, indeed, as Professor Allott himself said,
a ceremony itself is not necessary, how can a proxy be essen-
tial ... the presence of a piroxy does not seem to me to be

U See e.g, Re Muldonado [1954 -
12 f,‘ In Re Annestey [1926] & asa?” 121195912 AL ER 300; e Coh [1354] O

13p 416,
1414, _
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a requirement, not a neceslssary formality in the absence of

to the marriage.” ) _

Wﬂ;:a?a ttl;?s’ case decides, then, is that‘a proxy is d:tsalilacl;ie,o ?u;
its absence is not a legally fatal flaw, the circum g-poerinis
particular case may indicate that it was not necessaprofeséor e
the circumstances of McCabe, though novel ash b <
accepted,'® are not unusual with respect to t g s
rox P’rofessor Read told the trial court, an o etlc's
pApp;l seemed to agree, that he “knew of cases }vhtﬁze wriad
family stood in for the groom in the absence © gr

his family.”"?

1 PTlllzzutc\ivtz expert witnesses agreed that ‘public_:it)rrl’] é:::'m:e ‘1’1;1;
riage or the ceremony) “‘was a further requir® A

. r’
those listed by Ollennu J."* Professor Read explained, howeve

i onies."”
that “publicity is another way of referring to the cerem

; “can Val'y

He added that the essential detalls_of“tzhoe ceremony

...and may be quite attenuated: brief. s, His Lordship
After reviewing the evidence of the expe rt’ gt

observed that although “‘publicity of some S0 o 0 Fot e

feature™ it may mean the same thing as t-lfeelg Said he:

ceremony of the marriage or of the marriage 1set.

" he hear-
“Publicity upon which so much time was SPEnt % 0 0
ing, appears to represent that evidence 0 arties and their
ticate the ceremony entered into by the p
families.” ™ L Lt g
Thus, if a ceremony was performed, pubgmg ;Zszs:fn:%ﬁg was
gible evidence of its having been performed. T ° T e e fact
performed publicity may be provided 24 :::d wife in the sight
that the parties had lived together as marn uiescence of their
of al the world and with the consent and acquiescence ' L,
families®® Indeed, as Professor Allott said 1n

uenu’" » 9
i was not necessary. “In my VIEW,. hl
y itself 24 ed the

::p. 417.
"?&' 415,

18p 414,
19

p. 415,
0414,

a maﬂ‘iﬂl ‘m
p.417. o £ 1o to common law 2s man

n‘&“ RS Saiem % comparable, '3 14 their being scih, Private Jaseras”
s S o o s, oo & N

4,
nth'fi‘!,l-aw. 11th ed. (Butterworths) pp. 56657

u
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learned Judge, “the importance of publicity is the proving of the
fact of the marriage,

that is to say, the consents of the parties
and their families,”’? This_simply involves proof of such overt
acts as took place and which can be recognised as indicating a

marriage.”® That the parties consensually established the rela-

tionship and cohabited and their families acquiesced in it will,
in this writer’s view, establis

It publicity and, indeed, the fact of
marriage. -

In effect, publicity is necessary and essential, but consists
merely in the evidence which establishes the fact of marriage.

6. Domicil and Capacity to Marry

One very important and

perhaps crucial issue which neither
counsel nor the Judges raise

C d is whether the respondent posses-
sed capacity to enter into a polygamous marriage. The learned
appeals Judge, Butler-Sloss LJ , (with whose judgment Bracewell

J entirely agreed) casually referred to the respondent as “‘a foreig-
ner domiciled and resident i

n another country .. ."?%(a) He did
not indicate the country of domicil. The facts disclose that the
respondent was a’Southern Irishman living in London.?” Since
he could not be domiciled in both Southern Ireland and England
: be domiciled in only one of them;

cils the learned Judge Was referring to. It seems, however, that

for the purposes of capacity it is immateria] whether the respon-
dent was domiciled at the time of the marriage in Southern
Ireland or in England,

In Fonseca v. Passman.® Hedges J, an Australian white judge
then sitting in the High Court in Western Nigeria, held that no
European had capacity to contract an African customary poly-

i eca was a Portuguese national who

25 As Professor Read tit: p. 4
; ;:_(a)p.llls. gD el

: ”aegs’gagesfnb.‘m. A0S 0 Sistanme
Cepeao®) WRLR 441, The Judge even said, obiter, that the decision would have
&*&g‘“’ riage. o0 1 ¢ deceased b beca docniiled i Nigera at the time
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earlier case of Savage v. MacFoy® it was hgl(l{ ;hazuastg;e;r;
Leonean lacked capacity to marry a Yoruba girl by s
rites because he was a foreigner and not subject to cu

law. These cases exude two principles:

(1) that a person domiciled in a European coaL;L:itgadac;leds not
have capacity to contract a polygamous I?w g
(2) that a person not subject to customary
to enter into a customary marriage.

The first of these principles is too wide since m;:Ch :;tl:’c:zapfrﬂ;
on the law of the specific country of domicil of t eel?al in scope,
ing. The second principle, though seen}lngiy gezbably only in
i really very much a local rule, applicable pr: ity in terms of
Nigeria. Indeed, in Ghana the sole test of Capa?tg involved is
the present discussion will be whether the pa On any of the
domiciled in a country which permits polyga mty lacked capacity
two principles, it is clear that the responden
for the Akan marriage. ! ime of

Ittl'tthe responden% was domiciled in England ?Etﬂ};etBetheﬂ,
the marriage, then he had no capacity in respect 0! git;on that no
(Bethell v. Hildyard)*® is authority for the Propi(:l into a valid
person domiciled in England is capable of en]tfrin%ended matri-
Polygamous marriage. Even on the basis of the W% i o
monial domicil theory, the respondent had no cag law permitted
1ot domiciled in Ghana or any countrykw%)liana their perma-
polygamy nor did the parties intend to M2 PR T Fe g,
nent home or their matrimonial domicil. In 2 1973 " which over-
section 11(d) of the Matrimonial Causes Act, 1975 applied in

Tules the intended matrimonial dom1ctl.theﬂcrgiebrated abroad
Radwan v. Radwan, provides that a marriage tentially polyga-
after 31st July 1971 is void if it is an act“a‘.lil‘;ipi"n England at the
mous marriage and either spouse is domicl be married in 19853
time of the marriage. The é)arties in McCabe <
the marriage cannot be valid. , marry is t

Anothf; possible rule relating to Cap-aatyhtaz its most real
law of the country with which the.mama%e(}laisdale gave his
nd substantial connection. Lord Simon ©

19. See

B rts, 504. 674, 4 TLR 3

MR s ot AT R o 1 OIS
&0 Dicey, Conflict of Laws, Tth ed, (1958), fu 25 f5g Mr. Ken-
Legitimacy and the Conflict of Laws (19403 t 114 per Lord Greene Radwan

"8¢e De Renefille v, De Renefille [1948] p. 1 Denning LJ; Radwan % © %14 4)

ardv. Kenward [1951] p. 124 at 144-146 per EUHEE "0 hne of sect tional

No. 2) [1973) Fam, 35. See also the discussion o0 P8, "p o ate Intern:

of the Matrimonial Causes Act 1973 in Cheshire

Law, 11tn ed., pp. 608-610.
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support to such a rule in Vervaeke v. Smith.2 So also did Lincoln
Y in Lawrence v. Lawrence.® Again, even on this basis, England
would have qualified as the country of real and substantial con-
nection, depriving the respondent of capacity to contract a
polygamous marriage.

- In any case, the Court of Appeal’s decision leaves the issue
of capacity uncavassed, unconsidered and undecided. This is
clearly unsatisfactory. One can only speculate as to how a Gha-
naian court would have decided the issue. It is submitted that
the respondent would be held to have no capacity; none of the
theories governing capacity would invest him with it, particularly

also as the parties showed no intention to make Ghana their
matrimonial home,

Prospects
Admittedly McCabev. McCabe is a novel case. Though not

a decision by a Ghanaian court, its ripples will persist and in-

fluence decisions by Ghanaian courts and, one suspects, courts

faced with cases involving African customary marriages. Most
customary marriages are cele

brated by proxy, particularly with
respect to the man; the woman is led after the ceremony to the

husband’s house.* In the pure customary situation, the bride
is present at the ceremony. In McCabe, even the bride was absent
at the ceremony. It would be interesting to see how Ghanaian
courts react to the decision and the future development of the
principles for which it may be cited as authority.

There are indications in the case of In Re Karyavoulas (De-
ceased), Donkor v. Greek Consul General® as to possible reactions
from Ghanaian law. K, a Greek national resident in Ghana,
an, Adjua Donkor, according to Ghana
rriage was celebrated in Ghana; both

the ceremony; they cohabited in Ghana
and had two children, K died intestate in Greece and Adjua
Donkor applied for Letters of Administration in respect of his

customary law. The ma
parties were present at

3211983] 1 AC 145 at 166.
a3 {,1985] Fam 106 at 1 12-115.
34 Professor ELIL Nwogugu of the

Ord: ide takes place. [In the Matter of the Marriage
dinance (Beckley v. Abiodun) (1943 - Ikedk 66—
67) 10 ENLR 178}, Tha odun) (1943) 17 NLR 59; Ikedionwu v. Okafor (19

s € same is true of Bini Customar Law ... Customary
law marriage may be contracted y

Y o8l : by proxy.” See E. I, Nwogugu, Family Law in
Nigeria (Heinemann) Educat; i ) }
3[1973] 2 G 1 o ) Educational Books (Nig.) Ltd., Ibadan, 1974, pp. 52-?3
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erty in Ghana. Edusei J dismissed t.he application say-
{;:1 ‘?Ir?l% rr?(r)t think the applicant who married the deceasfek:
Greek national, is the proper person to ask for Le.tters oa_s &
ministration,”™*® The holding suggests that the marnag:\::1 w o
valid and that the applicant was not the widow _oflthed eceased;
but the grounds for the holding have not been disclose i
Adjua Donkor then repeated her application. as g
friend of the children. Charles Crabbe J granted the ggpv: 47
mainly because ‘“‘the applicant did not apPIy as‘the wi ochildren
Greek national; she applied as the next Sriend Of,};e‘&g‘,'? dutisioh
who are recognised as Greek 1_1a_tlonals Jo P elb
avoids a specific ruling on the validity of the mar;l_ag o g
The learned Judge nevertheless suggested, o m—’"é iCod.
naian courts would treat the marriage as valid. The Gr oy
sul General had contended that since the marr:age.-Wfl: “illogal
customary one and not celebrated in church, it ‘;"; domicili
unrecognised and not binding and contrary to ﬂl";g % ARG
of the late Karyavoulas who was not a Ghanaian. |
Judge replied : . 1
“The courts in Greece may refuse to acknowllled‘seﬂﬁeﬁ’?gl;l
dity of such a marriage. But I d.o not see ho e
Court of Justice in Ghana can, in all ?oe?lsiilellhe, o it
such a preposterous suggestion as contain pe i 94
that any foreigner can come to Ghana, man\zith i,
lady, have issue with her, amass a fortune s
comfort and consortium of this poor Ghema.tlh : Ghzu;aian,
the children out of the country and leave Reiitel ait
even when he dies with property mth('nllcaltlﬁére is comfort
hapless, poor and pesewaless. ... I thin '
for such 2 citizen of Ghana. : wvate
The English courts under the ar{P!'cable szudlezpzfl p;ublic
international law can give a decision ba

" benefit of
policy, which can be described as eﬂ?‘r;n fgo::igtg:r. It seems
an Englishmax. to the disadvantage O Ghana can also

to me that the High Court of Justice I  an diaad
give a similar decision. And an Engll‘sh ('::I:i-fends e 8
a foreign judgment if it considers that tlh b High Court
ciples of natural justice. It seems to me

14, at 53,

Y1d.at 63, s affidavit as s¢t out on page
*1bd. Seo also paragraph 13 of the Greek Consul's ]

37 of the Report.
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of Justice in Ghana should not be precluded from coming
to a conclusion based upon natural justice,”

Formal Requirements

His Lordship’s suggestions have often played a decisive role
in cases involving the formal validity of a marriage.*® In such
cases, an incapacity, particularly one based on creed as in Kar-
yavoulas, is regularly disregarded on the ground that it is contrary
to or offends against English ideas of substantial justice.*! The
solemnisation of a marriage in a church is classified by Ghana
law as relating to formalities and is under normal rules of the
conflict of laws, governed by the lex loci celebrationis. In Kar-
Yavoulas this would be Ghana law: and Ghanaian courts would
be justified to ignore the requirement that the marriage be cele-

brated in church. Indeed, customary marriages do not know
ehurches.

Essential validity or capacity to marry

With respect to requirements of essential validity or capacity,
there is authority for a number of propositions supporting His
Lordship’s suggestions. (i) The validity of a marriage celebrated
in England between persons of whom the one has an English,
and the other a foreign, domicil, is not affected by any incapacity
which, though existing under the law of such foreign domicil,
does not exist under the law of England.®? This rule has been
claimed to be “an evidently mistaken view of the authorities”®
but it has been applied in Chetti v. Chetti* and supported by
dicta in Ogden v. Ogden*s and Vervaeke v. Smith*® and seems to be
the basis of the decision in Perrini v. Perrini*? Thus if a marriage
was celebrated in Ghana and one of the parties was domiciled
in Ghana as in McCabe and Karyavoulas, and the incapacity
imposed on the party with the foreign domicil is one which Ghana
law does not recognise, the marriage must be held to be valid:
Ghana law does not normally recognise in anyone except those
married monogamously an incapacity to contract a customary
potentially polygamous marriage, The rule has, however, been

39[1973] 2 GLR 52 at 62,
0See,

r example, Gray v. Formora [1963] p. 259, Lepre v. Lepre [1965] p. 52.
41See per Lord Dunedin in Salvesen (or von Lor, v. Administrator of Austrian
Property [1927] AC 641 at 663, ¢ it

42 Sottomayor v. De Barros (No. 2) (1879) 5 PD 94 at 100,

43 Webb, PRH and Brown, DJL, A Casebook on the Conflict of Laws, (Butter-
worths & Co. Ltd., London, 1960), p. 194,

44 11909] p. 67.

45 (1908] p. 46 at 74-77,
46 [1981] Fam 77 at 122.
47(1979] Fam 84, [1979] 2 All ER 323,
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witicised as anomalous* and as “unworthy of ‘2 place in a res-
;Ttg;?g system of the conflict of fav_vs.”:: It has not ;quap"tz
criticism by the English Law Commission. Cheshire and Nor
have observed that “it is xenophobic in that it gives Plfef:hmtl‘?z
to the law of the place of celebration of the marriage if aa:.-
English, but not if foreign. It is ii}te]y to Iez_id to hm]l:lngogicil
riages, valid in England but not in the country c:lt; t ele s
of one spouse. The case for the abandonment of the ru ,
clear.”! g e
" The problem of limping marriages cannot be avmded;rlr)if;
cularly in the case of capacity to contract a polygamous m & mary
No African country imposes such incapacity under _1ts’cu;a ok
law. In addition, polygamy has not been only Afﬂfxil e
but the tradition of many other peopleS_Of the “&‘;‘;}d’ :iﬁhigh
“of deep religious convictions, lofty -et}flcal standards 2 o
civilisation.”® There is nothing obnoxious (except .- o
the sexes) about polygamous marriages. 2 :

(i) A)xkin top tlfeg Sottomayor rule are co:;;l_deliitl}){';:yﬁ
public policy broadly referred to by His Lord e i
voulas®® In Gray v. Formosa, Donovan LI sﬂt’o 2 w0 that
Courts here always retained a Eemdual, discre i111 i o
flagrant injustice can be avoided.”** Gray’s c?hse T i
contention that the marriage was void because the gr B
Roman Catholic and the marriage should have or’
brated in a Roman Catholic Church but it was S:declared
before the civil authorities alone. The marriage WoC =55
valid. The contention was characterised as PC{“‘;ngraﬁoni L
malities and therefore governed by the lex 10101 : in England
that is English law, since the marriage toqk ng compulsorily
and English law does not require that marriage S
celebrated in a church. In the exercise of its discr® oy if to give
the High Court may refuse to recognise an incapacty L0 8,y
effect to it would be unconsciona.blc.” The 'ex:nll)]; sty

8 Lordship of foreigners marrying G_hm}manf the discretion.
tights would be a clear case for the apl:;llcat!ml ?eads to limping
But, because the application of the discretion

marriages, it should be sparingly applied.*

35!“‘11%‘““"‘,"- Radwan (No. 2) [1973) Fam. 35 at 50.
alconbridge, Conflict of Laws, 711. :
:?{-,ﬂ,wc Il Sisg?,nv}oﬂgng Papc;d No. gg 5(1985) para 3.17 -
mvate International Law, 11th ed. p. 585. i oY
agey. Chein Il(l)sntsaS]L;%s at 99 (per Sir Jocelyn Simon P.)
- 33225 2GLR 52 af 2. :
021 P, t 270, ; - :
:;:y v. Cheni [1965] p. 85-at 98, [1962] 3 Al'ER 873 at 882.
#Mvaee v. Smith 1 AC 145 at 164.
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- Perhaps a much more defensible ground for the exercise of
the discretion would be to rest it on the intended matrimonial
domicil theory. McCabe cannot be validated on this basis, but
Karyavoulas could be. The parties married and cohabited in
Ghana. In Hashmi v. Hashmi®' the husband, a Pakistani muslim,
had no capacity to contract a monogamous marriage in England
because he had, at the time, a potentially polygamous wife
living in Pakistan.® The English marriage was declared void
but the same marriage was held by the English court to be a
valid actually polygamous marriage according to the law of
Pakistan, the law of the husband’s domicil.®® Clearly, the parties
themselves, at least the English lady, did not intend to enter
into a polygamous marriage, nor did she have capacity to con-
tract such a marriage; and the decision leads to a limping mar-
riage. However, in terms of public policy, the decision is com-
mendable. It would avoid the hapless spectacle which Charles
Crabbe J decried.
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