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    *180 "[T]he [development] profession has been continuously engaged in the 

task of forcing everything into its own way of thinking, of narrowing the     

options available for understanding, analyzing, and resolving social problems,

and of limiting the indigenously motivated potential for political, social,   

and economic change in the Third World." [FN1] 

    "[T]he project of modernization has been deleterious to the welfare of    

Third World populations not because of bad policy advice or malicious intent  

of the advisors, nor because of the disregard of neo-classical wisdom, but    

rather because the project has constantly forced indigenous people to divert  

their energies from the positive pursuit of indigenously defined social       

change, to the negative goal of resisting cultural, political, and economic   

domination by the West." [FN2]

                                I. Introduction

  This paper is an inquiry of the extent to which the African Union's (AU)    

economic plan, the New Economic Partnership for African Development, (NEPAD), 

[FN3] addresses the marginalization of Africa's economic experience in a      

manner that embraces the complexity of the historical, domestic,              

international, and other factors that are central to appreciating Africa's    

economic predicament. My basic argument is that NEPAD adopts a market-centered

approach to development primarily financed by flows of Western aid and        

capital. [FN4] In my view, as presently conceived, NEPAD therefore falls short

*181 of challenging and dismantling the structures sustaining inequality,     

poverty, and hierarchy, both within and without the African state, that stand 

in the way of Africa's sustainable development. Yet, as I demonstrate in this 

paper, changes in the rule structure of trade in agriculture, with the        

specific example of cotton, through the elimination of huge subsidies to U.S. 

and European Union (EU) farmers, would help the economies of West and Central 

Africa much more than the total aid receipts to Africa from the EU and the    

U.S. [FN5] It is practices such as subsidies which distort and depress the    

global commodity markets upon which African economies are dependent. This is  

not only inconsistent with the capitalist vision of market-centered           

development that industrialized countries and the multilateral economic       

institutions they control require African economies to adopt, but also with   

the rules of the World Trade Organization (WTO).

  This paper is divided into two parts. Part One will describe the NEPAD      

document as well as trace its origins and inspirations. This part will then   

proceed to examine three specific weaknesses of NEPAD. These weaknesses are   

the manner in which NEPAD unproblematically seems to adopt lock, stock, and   

barrel a market-centered view of development; how it fails to engage with the 

unfairness of rules of international trade inimical to Africa; and the        

problems associated with NEPAD's reliance on Western aid and capital as the   

primary elements of its success. Part Two illustrates the arguments set forth 

in Part One by tracing the gap in Kenya's foreign trade policy and the praxis 

of engaging the EU's questionable sanitary and phytosanitary measures to limit

Kenya's exports to the EU inconsistently with the rules of the GATT/WTO. This 

example demonstrates that the failure of the NEPAD agenda to effectively      

address the unfairness of the use of trade rules by Africa's trading partners,

like the EU, dovetails with the current trade policy of African governments   

like Kenya. To that extent, therefore, NEPAD is not unusually different from  

plans of economic recovery and reform prescribed by developed-country         

governments and multilateral institutions like the International Monetary Fund

(IMF). This is, in my view, a damning critique of the NEPAD agenda, and it    

beckons its framers to re-examine the spirit of the African Union's           

forerunner's, the Organization of African Unity (OAU), Lagos Plan of Action of

1980, especially in so far as the latter plan demonstrated a programmatic     

effort in terms of addressing the inequities and unfairness of the            

international economic, trade, and commercial environment for African         

countries.

                               *182 II. Part One

A. Background, Overview, and Three Critiques of the NEPAD Agenda

         1. Two Contrasting Economic Programs and Visions Before NEPAD

  The 1980 Lagos Plan of Action (Lagos Plan) prepared by African governments  

under the auspices of the OAU and the UN Economic Commission on Africa,       

identified external economic dependence as a major factor accounting for      

Africa's poor economic performance. The report recommended a reduction of     

sub-Saharan Africa's external dependence on Western countries and capital and 

a replacement of this dependence with a self-sustaining development strategy  

based on a maximum internal use of the continent's resources. [FN6]

  By contrast, in its first major report on the economic crisis facing        

sub-Saharan Africa since the 1970s, the World Bank's Accelerated Development  

in Sub-Saharan Africa - An Agenda for Action Report (Berg Report), [FN7]      

prepared in consultation with African finance ministers, placed major emphasis

on the improper economic policies pursued by sub-Saharan African governments  

as the primary cause of poor economic performance on the continent. The Berg  

Report proposed a market-based economic strategy founded on outward or        

export-led growth.

  These two "early" analyses of Africa's economic predicament proposed        

divergent solutions-one focusing on maximum internal use of the continent's   

resources and the other on the enhanced integration of sub-Saharan African    

markets into the international economy. However, the Lagos Plan has been      

pushed into the background as African economies throughout the 1990s expanded 

the agenda of market-opening attained through legal and policy reforms aimed  

at laying the groundwork for the success of these non-negotiable market       

reforms. These reforms have also included measures to improve public          

governance, particularly in the efficient use of land, labor, and capital, as 

well as enhancing administrative and managerial capacities of the African     

state, especially in supporting export-oriented industries as well as serving 

the needs of foreign investors.

  While the Lagos Plan of Action may have overstated the significance of      

factors external to Africa, the non-negotiable market reforms of the Bretton  

Woods institutions represented in the Berg Report similarly overstate the     

importance of opening African markets to international commerce, trade, and   

finance, at the expense of funding basic needs like food, shelter, and        

education.

  *183 One of the purposes of this paper is to explore whether NEPAD embraces 

the complexity of the historical, domestic, international, and other factors  

that are central to appreciating Africa's economic predicament like the Lagos 

Plan of Action. I will explore whether NEPAD continues to account for Africa's

present and future economic predicament in the same totalizing polarities as  

the Berg Report, on the one hand, and the Lagos Plan of Action, on the other.

  Although NEPAD promises to be a "long term vision of an African-owned and   

African-led development programme," [FN8] this paper establishes that very    

little of it really reflects the challenges of Africa's development. In my    

view, one of the most important challenges facing Africa's development        

potential involves engaging the present structure of international economic   

governance. This involves uncovering its bias towards and against choices     

between different styles of economic production, visions of social policy, and

different distributional outcomes. Yet, a primary premise of NEPAD is to raise

Western aid and capital in "massive" amounts "under the best conditions       

possible," [FN9] even though the best evidence suggests that in light of the  

low returns to existing capital investments, [FN10] there is reason to doubt  

that increased aid and capital flows under the present regime of              

market-centered development will materialize or that such flows will yield any

better results.

  By market-centered development, I mean a view that equates development      

primarily with economic growth by giving the private sector maximum freedom as

the engine of growth. [FN11] This means removing all those constraints thought

of as imposing limits on capital accumulation by rolling the state back from  

the economy through trade liberalization policies, deregulating the economy,  

and privatization. Market-centered development, which is also the vision of   

economic reform embedded in the Berg Report, further presumes that capital    

expenditure in and of itself will spur technological change on its own. [FN12]

            *184 a. A Historical Background of the NEPAD Initiative

  The African Union was launched at the 38th OAU Summit in Lusaka, Zambia, 7-9

July 2001. [FN13] In a subsequent summit held in Abuja, Nigeria, on 23        

October, 2001, the African Union mandated and launched its economic agenda,   

the New African Initiative, which was later renamed NEPAD. The New African    

Initiative was itself a merger of two prior drafts of an economic strategy for

Africa: the Millennium Partnership for the African Recovery Programme (MAP)   

and the OMEGA plan. [FN14] These economic recovery plans were drawn against   

the backdrop of calls for renewing the OAU to meet the challenges of peace,   

security, poverty, and underdevelopment in Africa. [FN15] In addition, these  

plans were given impetus by South African President Thabo Mbeki's call for an 

African Renaissance in the new millennium. [FN16] The political support,      

particularly in the area of economic recovery for Africa, was critical,       

especially in light of the fact that no concerted programmatic or             

institutional vision had been given to the 1991 Treaty Establishing the       

African Economic Community. [FN17]

  Although NEPAD is the economic program of the AU, it establishes its own    

implementation mechanism. At the helm is a Heads of State Implementation      

Committee composed of five heads of states and ten others-two representing    

each region. The NEPAD document is divided into three main parts. The first   

part is largely introductory and hortorary. It reviews Africa's place and     

predicament in the global economy, the issues of misrule and bad governance   

that have bedeviled the continent, while noting the new political will of     

African leaders to redress these issues. This part ends with an appeal to     

African people exhorting them to "take up the challenge of mobilizing in      

support of the implementation" [FN18] of NEPAD with a view to ending Africa's 

marginalization and to "ensure its development by bridging *185 the gap with  

the developed countries." [FN19] Only this part of NEPAD dwells much on the   

history of mis-governance and mis-rule [FN20] in the continent or even on     

issues relating to the history and continuing role of Western capital,        

technology, finance, and other forms of Western influence on Africa's economic

predicament. [FN21] For example, there is reference to the effects of         

colonialism, [FN22] the fact that the structural adjustment programs imposed  

by the Bretton Woods institutions since the 1980s have not resolved Africa's  

economic problems [FN23] and the fact that Western aid and credit have only   

led to more debt, further hindering Africa's development. [FN24] Yet, the rest

of the NEPAD agenda seems to have to have been designed totally oblivious of  

all these well-known limitations.

  The second part of the NEPAD document is the Programme of Action. It begins 

by identifying two major preconditions for sustainable development. These are 

peace and security, on the one hand, and democracy and political governance,  

on the other. [FN25] Tacked on to these conditions are specific targets on    

economic and corporate governance [FN26] as well as on sub-regional and       

regional approaches to development. [FN27] The rest of Part Two is devoted to 

specific approaches to meet NEPAD's two major objectives. These include       

infrastructural priorities in all sectors [FN28] and a human resource         

development initiative. [FN29] Then there are initiatives in agriculture,     

[FN30] the environment, [FN31] culture, [FN32] and science and technology.    

[FN33] This part also includes the Capital Flows [FN34] as well as the Market 

Access Initiatives [FN35] which include objectives as *186 well as an         

itinerary of actions to be pursued. I will refer to these parts of the NEPAD  

initiative later in the paper.

  The third and final part of the NEPAD document starts with a chapter on     

initiating a new global partnership with a view to sharing the                

"responsibilities and mutual benefits for Africa" and her development         

partners. [FN36] This is a polite reference to Africa's bilateral and         

multilateral donors. According to NEPAD: 

    The new relationship should set out mutually agreed performance targets   

and standards for both donor and recipient. There are many cases that clearly 

show that the failure of projects is not caused only by the poor performance  

of recipients, but also by the bad advice given by donors. [FN37]

  Finally, the last section of the NEPAD document goes into implementation    

issues in some of the identified sectors, [FN38] and it also makes provision  

for a Core Technical Support Implementing Mechanism, [FN39] as well as a Heads

of State Implementation Committee. [FN40] In its Conclusion, NEPAD is         

described as a pledge by African leaders to the African people and the world  

"to promote peace and stability, democracy, sound economic management and     

people-centered development and to hold each other accountable in terms of the

agreements" agreed in the document. [FN41]

  In terms of specific actions and goals set, NEPAD aims to: reduce the       

proportion of people living in extreme poverty by half by 2015; enroll all    

children of school age in primary schools by 2015; move toward gender equality

and remove gender disparities in elementary and secondary enrollment by 2005; 

reduce infant and child mortality rate by two-thirds by 2015; reduce maternal 

mortality rates by three-quarters by 2015; provide access for all who need    

reproductive health services by 2015; and implement national strategies for   

sustainable development by 2005, compatible with the preservation of the      

ecosystem and ecological resources by 2015. [FN42] To achieve *187 these goals

NEPAD estimates a growth rate above 7% of real GDP per year for the next      

fifteen years. [FN43]

  From this synoptic overview of NEPAD, two quick observations can be made    

before proceeding to a more detailed analysis. First, the plan is really a    

hodge-potch of initiatives including peace and security, democracy and good   

governance, as well as economic recovery proposals. This amalgam of proposals 

is fore-grounded with openness regarding both domestic and particularly       

international political-economy limitations of Africa's economic recovery.    

Yet, this sobering reflection of Africa's place in the global economy falls   

into the background, particularly in Part Two where the specific objectives   

and actions are outlined. At the end of the day, the NEPAD agenda perhaps     

seems much more tailored to commit African leaders to undertake the twin      

projects of political and economic liberalization in the anticipation that the

flood-gates of developed country assistance and credit would suddenly open. In

that sense, NEPAD is less a pledge to govern with the best set of policies    

that might make a real difference for Africa's economic and political future  

than it is a plan to open the flow of donor funds and credit. It is this      

important issue that the rest of this paper addresses.

B. The First Critique: Failing to Engage with the Bretton Woods-sponsored     

Market-Centered View of Development - In Effect Treating it as a              

Non-negotiable Development Framework

  As already noted in the introduction, NEPAD unabashedly adopts a            

market-centered vision of development. [FN44] Market-centered development     

refers to a view that equates development primarily with economic growth      

achieved through export-led growth. Growth in this context is often measured  

to exclude attainment of social objectives like education and health. [FN45]  

Thus, by allocating resources away from supporting social services,           

market-centered development postulates that economic growth will follow since 

resources will be allocated to the most efficient members of a society-the    

captains of industry. This simply means giving the private sector maximum     

freedom as the engine of growth by removing all those constraints thought of  

as imposing limits on capital accumulation by rolling the state back from the 

*188 economy through trade liberalization policies, deregulating the economy  

and privatization. [FN46]

  To be sure, in Africa this market-centered vision of development embraced by

NEPAD has been associated with:

  (a) strengthening balance of payments and export performance, especially in 

countries that do not fall in the least developed bracket;

  (b) failing to consistently stabilize African economies as reflected by     

consistent or rising inflation rates;

  (c) almost always failing to achieve/or to be correlated with higher        

economic growth rates, and where low growth rates were reported foreign       

investment was almost invariably low. [FN47]

  In short, outside very narrow limits, market-centered development does not  

seem to work. [FN48] Hence, it is in my view paradoxical that NEPAD seems to  

embrace a program of economic development that its own promoters now          

acknowledge offers little credible evidence of a strong correlation with      

economic performance. [FN49] Indeed, a close reading of the NEPAD document    

reveals an embrace of market-centered development embodied in the             

controversial recommendations of the 1981 Berg Report. NEPAD seems to merely  

seek to modify rather than challenge those reforms by proposals such as the   

provisioning of social safety nets for losers in the process of undertaking   

its reform program. [FN50] One interpretation of NEPAD's adoption of a        

market-based development strategy is that it is no more than an attempt to    

secure new aid, credit, and investment from the West. Perhaps that is why the 

IMF, a leading multilateral architect of the global financial and economic    

policy arena, has praised and embraced the NEPAD agenda. [FN51]

  *189 This view of NEPAD as a strategy of securing new Western aid, credit,  

and investment is given further credence by the fact that notwithstanding the 

well-known limitations of the market-centered development strategy adopted by 

NEPAD, there is a failure to pick and choose its strong points while taking   

issue with its weak points. Yet, there is now an impressive body of literature

identifying just what the weaknesses of these reforms are. Even leading       

advocates of market-based reforms like Jeffrey Sachs have expressed           

reservations about whether the multiplicity of conditions imposed on access to

international credit, investment, and aid can realistically be implemented    

with success. [FN52] In addition, the work of another insider, Joseph         

Stiglitz, brings to light the different applications of the reforms vis-a-vis 

African countries. [FN53] For example anti-corruption conditionalities have   

been used far more rigorously against the Kenyan government than, say, the    

Indonesian or even the Russian government. Both of these governments were     

widely regarded as having been more corrupt than Kenya during the same period.

[FN54]

  Second, NEPAD presupposes that the most important shortcoming of the        

market-centered structural adjustment programs (SAPs) recommended in the Berg 

Report was that no provision was made for social services. [FN55] NEPAD fails 

to learn from the lessons associated with these programs, particularly on     

account of the high social costs citizens of these economies have to bear with

the onset of privatization of public services such as health. [FN56]

  NEPAD puts a positive spin on these consequences in the following terms: 

    The world has entered the new millennium in the midst of an economic      

revolution. This revolution could provide both the *190 context and the means 

for Africa's rejuvenation. While globalization has increased the cost of      

Africa's ability to compete, we hold that the advantages of an effectively    

managed integration present the best prospects for future economic prosperity 

and poverty reduction. [FN57]

  While NEPAD does not, correctly in my view, dismiss the importance of market

reforms like the Lagos Plan of Action, it however embraces the present        

configuration of market-centered forms of development with their shortcomings 

as providing the best option for Africa's economic prosperity. NEPAD presumes 

that market-centered development is the recipe for poverty reduction on the   

continent. This seems to underestimate the enormous amount of evidence,       

including from the Bretton Woods Institutions, confirming that their          

market-centered development programs leads both to winners and losers, with   

losers concentrated in urban areas. [FN58] It seems to further understate the 

evidence available showing how the implementation of market-opening reforms   

have undermined programs specifically intended to help grow African economies.

[FN59]

  For example, recent research undertaken under the auspices of the World Bank

demonstrates that the WTO's new commitments, such as Trade Related Aspects of 

Intellectual Property Rights (TRIPS), impose expensive implementation costs   

with the effect that they undermine poverty-reduction and economic growth,    

which is inconsistent with Bretton Woods-inspired programs, especially in     

least-developed countries. [FN60] As such, the very implementation of new     

regimes of intellectual property protection undermine anti-poverty programs   

being implemented in these countries. [FN61]

  In addition, the implementation of contractionary macro-economic policies   

that NEPAD seems to support exacerbate poverty through reductions in public   

spending on areas such as health and through the imposition of *191 user-fees.

[FN62] This is paradoxical, as Joseph Stiglitz has argued, since economies    

such as the United States when faced by an economic downturn, as it is the    

case now, resort not to contractionary macroeconomic policies but rather to   

expansionary public finance policies that primarily involve deficit spending. 

[FN63] The consequences for developing countries, particularly those in       

sub-Saharan Africa whose economies are susceptible to severe economic shocks, 

is best illustrated by the following example. In its 1983 World Development   

Report entitled Investing in Health, the World Bank recommended that patients 

should pay user-fees for health with the exception of a limited range of      

essential services. [FN64] However, the report does not acknowledge that there

was a "disastrous resurgence of tuberculosis in China, in direct and almost   

immediate response to the reintroduction of user fees for TB tests. Evidence  

shows dramatic declines in hospital visits in countries undertaking these     

reforms, particularly for pre and anti-natal care, preventative tests, and    

infant deliveries. In large-scale commercial farming areas, the introduction  

of user fees coincided with a 64% drop in patient registration at health      

clinics. [FN65] If such programs have the effect of discouraging the poor to  

take preventive steps to avoid tuberculosis, clearly they would have a similar

effect with HIV/AIDS, especially because it is associated with cultural and   

social stigma more than tuberculosis. [FN66] Now one need only substitute any 

number of African countries for China in light of the HIV/AIDS crisis, about  

which NEPAD says very little.

C. The Second Critique: NEPAD Seeks Massive Flows of Capital and Donor Aid to 

Africa as the Primary Pre-condition for its Success

  This bias is perhaps best contained in the Mobilizing Resources             

Initiative-the capital flows initiative. [FN67] NEPAD's primary resources will

flow from donors. The amount needed to achieve a 7% annual rate of growth is  

U.S. $64 billion. Some of it will come from domestic savings resulting from   

improved political and economic governance, particularly in revenue           

collection. But the "bulk of the needed resources will have to be obtained    

from outside the continent." [FN68]

  *192 Hence, bilateral aid, private capital flows, and loans and assistance  

from international financial institutions will be the main sources of this    

money. The flow of these monies is really the central aspect of NEPAD and is  

in fact one of the central ideas of partnership in NEPAD. That is to say,     

partnership is conceived of as a relationship to facilitate or enhance the    

flow of capital in the form of aid credit and investment from developed       

countries to Africa. From this point of view, if undoubted that NEPAD was     

drawn up specifically to achieve this objective, we might therefore be        

sympathetic. After all, it is perhaps less an economic plan than a diplomatic 

gesture with Africa literally on her knees telling the industrialized world   

that Africa will do anything to get its aid and capital. [FN69]

  However, there is a really tragic irony here. The lessons of the past, even 

from those who most subscribe to the economic orthodoxy of the Bretton Wood's 

market-centered view of development, is that increased flows of capital and   

aid to Africa have acted as perverse incentives supporting regimes and        

economic policies that did not contribute either to growth or poverty         

reduction. [FN70] Further, those critical of renewing such flows have remarked

that African economies have accumulated an ever-rising debt burden that is    

choking their development potential. Present and future generations of        

Africans are already mortgaged to Western aid and finance. So why resort to   

these very structures? I must admit that Africa is really caught between a    

rock and a hard place. The way of out of indebtedness is not and will not be  

easy. That is evidenced by the fact that a substantial amount of the          

revenues/budgets of African governments go towards debt servicing and in fact 

it is arguable that a market-centered development vision best serves the      

interests of Western capital at the expense of other development priorities.  

[FN71] If this is the case, what options does Africa have?

  First, it is important to bear in mind that two of the economies in the     

world today with a sustainable growth rate over the last few years (Poland and

Chile) impose restraints on capital flows to discourage disruptive and        

speculative investors from intervening in their economies, or at least so that

they can absorb the cost of their speculative investment strategies. As Joseph

Stiglitz argues, this is not coincidental. [FN72] These cases demonstrate that

dealing with international finance outside the boundaries of the accepted     

orthodoxy of the Bretton Woods institutions and the IMF can have good payoffs.

Now, why are African countries not trying out these novel approaches of       

monetary policy? Are African economies too subservient to *193 Western capital

to devise monetary and fiscal policies consistent with their best interests? I

think these are the questions we ought to focus on and which NEPAD does not   

address.

  Second, it is important to remember that recent statistics on foreign direct

investment in Africa demonstrate that although economies with strong and open 

economies attract more foreign investment, some of the leading direct         

investment destinations in Africa are not the politically stable and growing  

economies on the Continent but rather conflict-ridden countries like Angola   

and Mozambique. [FN73] Certainly, these countries have undergone some         

macro-economic reforms supported by the Bretton Woods institutions, but not   

nearly as well as countries such as Botswana, which have had a longer record  

of political stability and relatively liberal economic policies. In addition, 

the IMF has recently began shifting from a strict adherence to the view that  

full-fledged financial liberalization is necessarily associated with growth   

particularly for poor countries. [FN74] As one recent IMF study concluded,    

financial liberalization may put poor countries at greater risk of slipping   

into crisis and should be treated with caution. [FN75]

  I must add here that the current focus of the U.S. administration on        

oil-producing African economies is one further example of the shifting        

priorities of the U.S. administration towards Africa that is primarily        

centered on the best interests of the United States rather than on effective  

trade and aid flows. Sure, it will present opportunities for these African    

economies, but I use this example to illustrate the intensely political nature

of the development choices that African countries today confront. Suffice to  

say, once Iraq is outside the geopolitical center of present U.S. foreign     

policy and its oil starts flowing again, African oil could very well be       

relegated into the background. [FN76]

  I give these contrary examples to keep us thinking of alternative or        

complementary policies other than those presented by NEPAD. In the present    

circumstances, there is so much knowledge about how best to *194 organize     

economies from around the world, [FN77] and Africa stands to benefit by       

tweaking those experiences in light of the overriding agrarian and mineral    

producing nature of African economies. The development paradigms of today's   

post-industrial economies with their complex modes of flexible production     

offer African economies little more than serving the interests of those that  

can afford to participate. This, in effect, excludes millions of others whose 

livelihood can only marginally, in the best of cases, benefit from the        

proclaimed benefits of NEPAD's problematic embrace of a market-centered notion

of development.

D. The Third Critique: Failing to Engage With the Unfairness and Injustice of 

International Trading Rules

  My third critique of the NEPAD agenda is its lack of engagement with how the

rules of international trade and commerce are crafted, applied, and           

adjudicated in ways that are inimical to Africa. [FN78] An immediate and      

obvious example here is agriculture. Agriculture is the mainstay of the       

majority of African economies and, as a major source of foreign exchange,     

agriculture is Africa's comparative advantage in global trade.

  To be fair, NEPAD acknowledges the marginalization of African countries has 

something to do with the "absence of fair and just global rules," [FN79] but  

under NEPAD's plan of action, little is said of the need to address the WTO's 

agricultural rules, which cost African economies billions of dollars every    

year. Under its diversification of production proposals, NEPAD simply seeks to

"promote access for African food and agricultural products, particularly      

processed products, to meet international markets by improving quality to meet

standards required by those markets." [FN80] That is a fair objective except  

that simply seeking to work within the present environment of legal rules     

without seeking to challenge them or to have them changed is to understate the

problems encountering fortress Europe and the closed American economy to      

African products. [FN81] I must add that NEPAD's proposals on the promotion of

African exports do in a generic way address the question of WTO rules, *195   

though only inadequately. [FN82] By this I mean rather than challenging WTO   

rules that are inimical to Africa, especially in terms of lack of access for  

African produce to markets in Europe and North America in light of non-tariff 

barriers as well as the distortion of global agriculture through subsidies and

other measures, [FN83] this part of the NEPAD agenda simply calls for         

assistance in capacity building to strengthen negotiating teams as well as the

implementation of WTO rules by African countries. [FN84] In addition, while   

NEPAD does also call for recognition of Africa's "special concerns, needs and 

interests in future WTO rules," [FN85] little or nothing is said of past      

rules. Yet in my view, it is here that Africa faces huge inequities in the    

global trading order. [FN86]

  Take global cotton production as an example. U.S. and European Union        

subsidies to cotton production have so weakened the commodity prices for      

cotton that it is no longer profitable for West African farmers to grow it.   

[FN87] In late 2002 when a pound of cotton was fetching 35 cents, a Western or

Central African farmer was producing cotton at 47 cents a pound, production   

costs in the U.S. were 73 cents a pound and they were even higher in Western  

Europe, African producers could not enjoy their comparative advantage because 

of the $300 billion of U.S. and EU subsidies to the cotton industry. [FN88] In

other words, the U.S., the EU, and China, who are all net-cost producers of   

cotton, have flooded the world cotton market, thereby depressing cotton prices

for the lowest cost producers, who happen to be in Africa. [FN89] The         

International Cotton Advisory Committee estimates that the depression in *196 

world cotton prices will remain unless the subsidies are removed. [FN90] As a 

result, more than ten million people who depend on cotton production in West  

and Central Africa have their livelihood threatened in a continent where      

already more than 50% of the population lives on less than U.S. $1 a day.     

[FN91] In addition, the World Bank has argued that unless these subsidies are 

removed, any attempts to undertake policy reforms to grow the economies of the

countries involved or to fight poverty will come to naught. [FN92] Indeed, the

entirety of the subsidies given to America's 25,000 cotton farmers is three   

times more than the entire U.S. assistance budget for Africa's 500 million    

people. [FN93] The removal of these subsidies would result in a 25% rise in   

world cotton prices and would earn Africa more than $300 million in foreign   

exchange. [FN94] Mali, which for a long time has depended on cotton as a major

source of foreign exchange, has joined Brazil [FN95] and other African        

producing countries to challenge the EU and the U.S. at the WTO. [FN96]       

Suffice to say, the subsidies violate the peace-clause of the WTO's Agreement 

on Agriculture. This Agreement only exempts subsidies if they are at the level

of domestic support for a commodity at 1992 levels. [FN97]

  Unlike NEPAD, which does not challenge such departures from the rules of    

free and open competition in the global trading order, under the Lagos Plan of

Action and the New International Economic Order (NIEO) African countries have 

sought to challenge unfair international trading, investment, and finance     

rules. Under the NIEO, for example, developing countries set the goal of      

revising various rules of international economic governance primarily with a  

view to restructure the unequal relationship between developing and developed 

countries. The NIEO and the Charter of Rights and Duties of States adopted by 

the United Nations General Assembly but rejected by the leading industrial    

nations of the world in the 1970s offers an example of a different type of    

African engagement with the West than NEPAD. [FN98] Rather *197 than adopting 

such an engagement, NEPAD accepts the terms of the West's market-centered     

notion of development, which presumes that the path towards progress is       

inexorably and inevitably embodied in the invisible hand of the market.       

NEPAD-like market-centered notions of development therefore disguise or hide  

from us the vision of the market-form embodied in the reforms recommended and 

imposed on African countries by leading industrial countries such as the U.S. 

as well as those of the European Union. In so doing, NEPAD hides the          

alternative paths to sustainable development that are offered both by         

historical experience, particularly from the newly industrializing economies, 

[FN99] and by abandoning a view of the market as a self-organizing or         

self-fulfilling prophecy that will lead to a sustainable form of development  

on its own. It is therefore not surprising that NEPAD's discussion of         

diversification of production says nothing novel or different from what the   

Bretton Woods institutions have recommended and imposed on Africa. [FN100]

  What best illustrates the potential of the trade reform agenda, particularly

in cotton production, for example, is that the amount of cotton subsidies     

given by the U.S. amounts to more than three times the amount of U.S.         

assistance to Africa. In effect, removal of these subsidies would benefit     

Africa much more than the total amount of assistance the U.S. gives Africa.   

This has remained historically true in agriculture. For example, going by 1980

figures, developing country exports were $512 billion while aid was only $38  

billion. In essence, a relatively minor reduction in first world protectionism

would almost invariably give more to developing countries than the total value

of aid. [FN101] All these examples demonstrate that the terms of trade,       

particularly in agriculture, are crucial for African economies and therefore  

the protectionism of the developed world does more harm to African economies  

than the good that the aid it gives to Africa.

  In Part Two of this paper, I will examine another example of how a specific 

African country has, in my view, failed to effectively deal with a biased, if 

not downright illegal, application of the WTO's trading rules to the detriment

of its economy. The purpose of the illustration is to show that the failure of

African governments to take a proactive trade strategy at the WTO further     

entrenches the disadvantages Africa already suffers in the global trading     

order. Part Two is based on extensive field research, including interviews    

with government officials in the Ministry of Trade and Industry, *198 farmers 

in the horticultural sector, and officials at the Horticultural Crops         

Development Authority and the Export Promotion Council in Kenya.

                                 III. Part Two

A. A Critical Appraisal of Kenya's Foreign Trade Policy in the Context of     

Access of Its Horticultural Produce in Light of EU Imposed SPS Measures

                           1. What is Market Access?

  Market access refers to the accessibility of Kenyan products in the markets 

of its trading partners. [FN102] In Kenya today, this goal is sought to be    

attained through a number of measures which are underpinned by a commitment   

towards trade liberalization. The measures are as follows: First, through     

seeking preferential access to the markets of its trading partners,           

particularly those in developed countries such as the EU and the U.S. through 

initiatives such as negotiating trade rules. Second, through promotional      

measures such as trade fairs to show-case Kenyan products and produce. Third, 

by measures aimed at diversifying the export basket such as establishing      

incentives for exporters, as in the case of the tax-exempt export promotion   

zones. This strategy is part of an overall attempt at removing the anti-export

bias in the economy. Fourth, through promotion of regional trade since most of

Kenya's international trade takes place within the African region. And fifth, 

through improving the infrastructural base to support exports, such as through

expanding and improving transport, communication and other media, including   

internet connectivity as well as consolidating the service sector in banking  

and insurance with an overall goal of improving the productivity of domestic  

firms. [FN103] This Kenyan experience typifies the market access strategies of

the overwhelming majority of African countries. This approach falls short of a

sixth and indispensable prong of acquiring, expanding, capturing, and         

consolidating access to markets at the regional and international markets for 

African products. This sixth prong requires a vigorous monitoring of the      

enforcement and application of trade rules by Africa's trading partners in the

industrialized world, particularly in ways that limit access to African       

products in such markets inconsistently with African countries trading rights 

under regional and WTO rules. For example, under this sixth prong,            

WTO-inconsistent use of trade remedy laws (such as *199 anti-dumping and      

countervailing duty law) to prevent African products from entering the        

European Union or the United States would require affected African governments

to initiate the process of consultation and, if necessary, to invoke the      

dispute settlement process as the permissible countermeasure. [FN104]         

Similarly, measures taken to ostensibly protect human, animal, or plant life  

or health that protect such economies inconsistently with GATT/WTO law would  

be challenged for blocking access to African produce.

  Hence, under this sixth prong, market access has to do with the             

competitiveness of African products and produce, and the process of           

negotiating and revising trade rules, as well as monitoring the enforcement   

and the application of trade rules by our trading partners to ensure          

compliance with the rights that African countries have under regional and WTO 

rules. [FN105]

  This six-prong strategy of market access calls upon African governments to  

work closely with all stakeholders, particularly those in the private sector, 

including farmers big and small working towards exporting African products    

abroad. It requires exploiting to the hilt current opportunities provided in  

agreements such as the one between African, Caribbean, and Pacific  nations   

and the EU, [FN106] and in other WTO agreements. It requires working with     

Africa's trading partners at the regional and international levels as well as 

all players capable of pulling the levers that can both formally and          

informally influence Kenya's trading partners favorably in terms of market    

access and otherwise. [FN107]

  Hence, Kenya's export strategy can be said to demonstrate two key features. 

First, at the moment, it is almost exclusively driven by enacting regional    

trade agreements and getting preferential access to European and American     

markets. The goals of diversification, building a supporting *200             

infrastructural base and promotional activities, are presently being          

mainstreamed alongside regional trade agreements and getting preferential     

access. From the point of view of continued and expanded access to these and  

other markets, this strategy of seeking preferential access and entering into 

regional trade agreements understates the importance of vigorously monitoring 

the enforcement and application of trade rules by our trading partners,       

particularly in ways that limit access to Kenyan produce and products in such 

markets inconsistently with Kenya's trading rights under regional and WTO     

rules. [FN108]

  Second, by predicating market access and the competitiveness of Kenya's     

products and produce, primarily preferential access and regional trade        

agreements have understated the importance of alternatives to protecting,     

expanding, and consolidating market access opportunities. In particular, I    

argue that Kenyan trade policy understates the utility of exercising the      

options and opportunities provided by the rights Kenya has under the entire   

spectrum of WTO rules to guarantee continued access particularly to European  

and American markets. To illustrate this point, I will use the example of the 

recent adoption of Maximum Residue Levels (MRLs) by the European Union on     

horticultural/floricultural produce reaching the Union from countries such as 

Kenya. [FN109] These MRLs were ostensibly adopted to protect human, animal, or

plant life or health. These measures are directly related to market access for

Kenyan products in Europe. To grapple with this reality, I argue, requires    

vigorous monitoring of the enforcement and application of trade rules by our  

trading partners, particularly in ways that limit access to African products  

in such markets inconsistently with Kenya's trading rights under regional and 

WTO rules. This is required as an additional prong to a market access         

strategy.

  This point can be further buttressed as follows. By failing to take         

seriously the application and enforcement of trading rules by its trading     

partners, Kenya has failed to engage a significant barrier of access to its   

products. That means that trade barriers today are mostly concentrated within 

the borders of our trading partners, unlike in the past when tariff or boarder

measures were more significant barriers. [FN110]

  *201 2. Why Does Market Access Matter?

  By taking advantage of NEPAD's market access initiative, Kenya will in      

effect be harnessing the potential that the dynamism trade offers to enhance  

growth. [FN111] By translating the theoretical possibility of growing our     

economy through trade, market access will contribute towards Kenya's strategy 

of economic recovery and wealth and employment creation. [FN112] These goals  

remain theoretical objectives unless concrete and planned steps are taken.

  Such steps include making effective use of the WTO system. This is critical 

especially now as the era of preferences for developing countries seems to be 

coming to an end. This erosion of preferences is reflected in Uruguay Round's 

adoption of phased implementation in place of preferential agreements. There  

are many other examples of preference erosion, such as the coming end of EU   

preferences under the Cotonou Agreement in 2008.

  Thus, while Kenya must emphasize the importance of preferences as embodied  

in the principle of special and differential treatment (SDT), [FN113] trade   

preferences in my view cannot be the sole or even the main reference point for

a trade strategy aimed at consolidating and expanding market access for our   

products. As I have already suggested, African countries must anticipate the  

vigorous objections and rejection of SDT by Northern countries. While it makes

sense to continue pushing for preferential treatment, Kenya should not hope   

that the West will magnanimously open their markets to African products on    

terms other than full reciprocity, at least in the short run. [FN114] Thus,   

how trade agreements are negotiated, agreed upon, implemented, and adjudicated

when disputes arise must sooner rather than later become a top trade priority 

for African countries that will loose preferential access in 2008. Thus, to   

consolidate and expand market access for her products, Kenya must play the    

trade game the way its major trading partners play it.

  There is another economic reason why market access in the sense in which I  

have described it is critical. As already mentioned in Part One above, recent 

research undertaken under the auspices of the World Bank has demonstrated that

the costs of implementing certain WTO agreements such as the Trade Related    

Aspects of Intellectual Property Rights (TRIPS) impose costs on developing    

country economies like that of Kenya in a manner that undermines programs     

designed to spur economic growth. [FN115] Hence, the *202 WTO's programs on   

openness to trade may and do in fact work at cross-purposes with the World    

Bank's macro-economic reform programs aimed at improving growth and combating 

poverty. If the NARC government in Kenya is not careful, its economic recovery

strategy for wealth and employment creation will also work at cross-purposes  

with the country's commitments under GATT/WTO Agreements.

  Kenya has to seize the moment to prevent such adverse outcomes by working   

collaboratively not only with our trading partners but with domestic and      

foreign investors, as well as with our friends with whom we can work for      

improved market access.

B. What can Kenya do in Its Legal and Policy Framework to Enhance Market      

Access Through the System of WTO Rules?

  To enhance market access through the system of WTO rules, re-arranging the  

balance of diplomats in Kenya's foreign missions should be a priority. Kenya  

has at least five diplomats following the United Nations and the Security     

Council in New York City and only three Kenyans working on WTO issues in      

Geneva. All three, as I understand, are either economists or graduates with a 

Masters in Business Administration (MBA) and they have to deal with all the   

negotiations, monitoring the application and compliance of Kenya's trading    

rights, and enforcement actions under the Dispute Settlement Understanding.   

This task by itself covers over fifteen Uruguay Round Agreements of the WTO.  

In addition, this three-person team has a mandate over the World Intellectual 

Property Organization, the European Union, Kenya's bilateral donors,          

prospective investors, and Kenyan investors in Europe, to mention a few. With 

due respect to the UN system of organizations, I think that it is a clear     

misplacement of priority to have such lop-sided representation if market      

access and competitiveness are an immediate priority of the present           

government.

  There is also an organizational issue here. Government circular number      

1/2003 empowers the development of trade policy to the Ministry of Trade and  

Industry, as well as the coordination of imports and exports. These functions 

in and of themselves suggest a very passive role for the Ministry of Trade in 

terms of enhancing market access and the competitiveness of Kenya's products. 

Expanding and consolidating market access is not a coordination issue or even 

one solely predicated on expanding production of exportable products and      

produce. [FN116] This role is further complicated by virtue *203 of the fact  

that the Ministry of Foreign Affairs is mandated to oversee Kenya's           

participation in international and regional organizations and treaties,       

conventions, and agreements. That to me illustrates a presumption in favor of 

treating trade and trade rules as purely a diplomatic matter-this approach to 

treating trade as purely a diplomatic matter fails to contend with the fact   

that since the Uruguay Round, international trade has come to be heavily      

governed by rules and the emerging jurisprudence of the WTO's dispute         

settlement bodies. [FN117] By remaining outside the optic of the rules and    

their development, Kenya and other African countries are in grave danger of   

having the trading framework tilted even more unfavorably against them. That  

is all the more so since the issues affecting Africa's trading position at the

WTO are often "so buried in technical and diplomatic understatements that it  

is difficult to discern the issues at stake, or the scale of the              

disagreements," [FN118] a matter only exacerbated by the almost near neglect  

of this aspect of the WTO. [FN119]

  On another organizational item, Kenya has the Ministry of Planning and      

National Development charged with the responsibility of national development  

planning and NEPAD-which leaves one with the question of just how can our     

trade-related functions be so disparately organized if market access and      

competitiveness for Kenyan products is to be protected and enhanced? [FN120]

  Besides the understaffing in Geneva, I think it is tragic that there are no 

legal personnel assigned to the Geneva office. This is especially so since    

developing countries supported a rule-based trading regime at the WTO during  

the Uruguay Round. Indeed the application, adjudication, and negotiation of   

new trading rules happens in the context of a legal framework and this is     

where Kenya must play the trade game the way her Western partners do. At the  

WTO, trade is no longer merely guided by diplomacy over *204 law, as it was   

before 1994, and neither is it simply governed by textbook economics. Rather, 

trade involves some diplomacy, some economics, and some law as well. It makes 

sense to attract legal talent not just to Geneva but also to the Ministry of  

Trade. It seems to me misplaced that the Ministry of Trade has to use legal   

personnel from the Attorney General's office. If Kenya takes trade and in     

particular market access seriously, it is opportune for the Ministry of Trade 

to have in-house legal professionals. As I will argue below, it is also time  

for the Ministry of Trade to work collaboratively with other government       

ministries to get its science laboratories up to speed and to get the         

necessary certifications of good laboratory practice to support its commodity 

exporters-Kenya's biggest exporting strength at the moment.

  Of course I hope that the government will tap its best economists, lawyers, 

scientists, and other professionals in the process, whether they be in        

government or outside the government, or within or without the country. I     

would also add that it would be an excellent idea to make market access and   

competitiveness a primary mandate of the yet-to-be-comprised National Economic

and Social Council.

C. Access to the European Market for Kenya's Horticultural and Floricultural  

Products: What the Ministry of Trade can do Differently

  Let us assume for the moment that the government has re-organized itself as 

suggested above by designing a market access strategy that incorporates       

working with the rules of the GATT/WTO system and attracting the personnel    

most able to execute this strategy. What I think remains, is an illustration  

of the kind of policy and legal challenges that such a re-organized trade     

apparatus would operationalize. I have chosen access of Kenyan horticultural  

and floricultural produce in the European Union to illustrate an issue that   

the present trade establishment has, as yet, to grapple with.

  I have also chosen these industries because, together, they are the third   

largest foreign exchange earners after tourism and tea. These industries are  

also dependent on Kenya's excellent weather year-round, especially relative to

Europe and the United States, in terms of growing the produce these markets   

cannot produce during winter. Additionally, there is affordable labor in      

Kenya, besides the fact that the major consuming market in Europe is within   

easy reach. The potential growth for these industries as a niche for Kenyan   

exports is unprecedented as it has strong participation by small and big,     

local and foreign businesses. The question for these industries in my view is 

less about enhancing production for exports, but rather dealing with the      

restrictions set up to block Kenyan products from Western markets,            

particularly in the European Union.

  While the Kenyan government has taken very progressive stances on measures  

aimed at eliminating high and disparate levels of border protection of        

agricultural products emanating from Kenya to its European and other *205     

trading partners in the Doha Round, [FN121] it takes no position on the       

equally important measures taken within the borders of Kenya's trading        

partners that overwhelmingly block access for Kenyan products into those      

markets. Such measures are now much more central to accessing markets for     

Kenyan products than border measures.

  These measures are enacted for the ostensible reason of protecting the      

health and safety of the citizens of the European Union and the environment in

which they live. These consumer and environmental protection laws are often   

trade barriers as exemplified in the recent imposition of an analytical zero  

on pesticide MRLs for fresh horticultural exports to Europe from Kenya.

  MRLs refers to the highest concentration of a chemical residue that is      

legally permitted or accepted in a food or commodity. Hence, MRLs are thought 

of as indicators of whether or not an agricultural or veterinary chemical     

product has been used according to its registered use. Where the MRL is       

exceeded, then this indicates likely misuse of the chemical product. [FN122]

  This zero tolerance policy for pesticide residue in Europe has led to a     

dramatic reduction of Kenyan fresh produce to Europe. The private sector, in  

concert with the government, has adapted well in designing a self-regulatory  

regime involving spot-checks, in addition to the typical quality checks at the

airport and on fresh produce farms. These adaptations by the Kenya Flower     

Council, the Fresh Produce Exporters of Kenya (FPEAK), and the Kenya Plant    

Health Inspectorate Service (KEPHIS) have kept some of Kenya's export options 

in Europe open.

  However, there has been nothing or little done on the legal front using the 

options and rights that Kenya has under the rules governing trade as set up   

under GATT/WTO rules; yet, there is evidence of a drop in horticultural       

produce exports to Europe. [FN123] For example, the WTO Agreement on Sanitary 

and Phytosanitary Measures (SPS) requires that the measures such as those     

involving maximum residue limits be necessary to protect human, animal, or    

plant life or health. [FN124]

  It is arguable that the MRL measures are unnecessary because they are much  

higher than the internationally recognized Codex Alimentariuis *206 Commission

standards. [FN125] In addition, to the extent the measures are not based on   

such international standards, guidelines, and recommendations, they are       

inconsistent with Article 3.1 of the SPS Agreement.

  As an immediate step, the Ministry of Trade should request of the EU an     

explanation of the MRL standards. Kenya can invoke this request for           

information rather effortlessly, as has been recognized in the Panel and the  

Appellate Body in the Beef Hormones Case. [FN126] This right arises under     

Article 5.8 of the SPS Agreement when a member has reason to believe that a   

specific SPS measure introduced or maintained by a WTO member is constraining 

its exports and the measure is not based on the relevant international        

standards.

  This is not to mention other rights Kenya may have under the SPS and the    

Technical Barriers Agreements to commence consultations with the EU and       

eventually a full fledged WTO dispute consistently with the Dispute Settlement

Understanding of the WTO should consultations fail. There are additional legal

claims upon which Kenya can proceed with consultations with the EU and, if    

necessary, proceed to a full-blown dispute settlement case. These include:

  . That the MRLs are not based on an assessment of risk and are therefore    

inconsistent with Article 5.1 of the SPS Agreement;

  . That the MRLs are being maintained without sufficient scientific evidence 

in contravention of Article 2.2 of the SPS Agreement;

  . That the MRLs violate Article 2.2 and 5.6 of the SPS Agreement in that    

they are not based on scientific principles;

  . That the MRLs are not applied to the extent necessary to protect human    

life or health and are more trade-restrictive than required to achieve the    

appropriate level of sanitary protection;

  . That the MRLs arbitrarily and/or unjustifiably discriminate between       

members where identical or similar conditions prevail;

  . That the MRLs constitute a disguised restriction on international trade   

contrary to Article 2.3 of the SPS Agreement;

  . That the MRLs contravene Article 3.1 of the SPS Agreement because they are

not based on the relevant international standards, *207 guidelines, and       

recommendations, and that this departure is not justified under Article 3.3;

  . That the MRLs are based on arbitrary and unjustifiable distinctions in the

limits of protection in different situations, resulting in discrimination or a

disguised restriction on international trade in contravention of Article 5 of 

the SPS Agreement;

  . That the MRLs discriminate against Kenyan imports and are therefore       

inconsistent with Article III of GATT;

  . That the MRLs are inconsistent with Article III(4) of GATT because they   

prohibit the importation and sale of certain imported meat and animals, while 

permitting the sale of like domestic products. The MRLs therefore treat Kenyan

imports into the EU less favorably than domestic products;

  . That the EU lacks any legitimate policy purpose for discriminating against

Kenyan produce;

  . That the MRLs are inconsistent with Article 1.1 of GATT because they      

failed to accord the imports from Kenya the advantages, favors, privileges, or

immunities granted to like produce originating in the territories of other    

countries;

  . That the MRLs cannot be justified under Article XX of GATT, because the EU

has put forward no evidence to support its measures as having been enacted for

the protection of human, plant, or animal health. Further, the MRLs measures  

are being "applied in a manner which would constitute a means of arbitrary or 

unjustifiable discrimination between countries where the same conditions      

prevail, or a disguised restriction on international trade;"

  . That if the MRLs are not sanitary measures, they are inconsistent with the

Agreement on Technical Barriers to Trade (TBT) to the extent they are         

technical regulations within the meaning of the TBT. Specifically, they are   

inconsistent with Articles 2.1, 2.2, 5.1.1, and 5.1.2.

  In short, Kenya must exercise its options under the trading rules to the    

fullest extent possible in this fiercely competitive international            

marketplace. Preferential access for Kenya's products is great to fight for,  

but I think it is more noble and realistic to expect less magnanimity and to  

exploit its options and rights in an overall strategy that improves Kenya's   

capability to negotiate, consult, and debate its trading partners on the basis

of existing trading rules and the underlying science and policy rationales.

  In my view, the challenge is simply to harness Kenya's expertise here and   

abroad. This has been made even easier with the Legal Advisory Center of the  

WTO at Geneva, although I must emphasize the importance of building *208 and  

harnessing Kenya's capacity without trusting that others can do for Kenya what

Kenyans are capable of doing. [FN127]

  This strategy of deploying Kenya's options and rights under these           

agreements, as I have suggested, is called for as part of a comprehensive     

strategy to keep Kenya's products marketable overseas. Such a strategy would  

complement Kenya's current focus on negotiating preferential access for its   

products or getting lower limits of flexibility, such as longer transition    

periods to comply with new and existing trade commitments. [FN128] While these

goals must also continue to be part of Kenya's strategy, they cannot be used  

without using other rights available to Kenya, as suggested above, to open    

foreign markets to Kenyan products.

  That is why, besides proposing use of Kenya's rights under the existing     

GATT/WTO rules, I also suggest that Kenya must develop a capacity to monitor  

the process of formulation of standards such as the MRLs in Europe. These     

standards are often developed with no room for African input. However, Kenyan 

exporters should not be surprised when such regulations come into force since 

these regulations are publicized in Europe. Hence, there may be lead-time to  

begin undertaking steps to prevent, ameriolate, or at the very least inform   

Kenya's exporters of potential barriers to access in foreign markets when such

measures are contemplated by Kenya's trading partners. That way, Kenya's      

producers can plan with full knowledge. For example, they can enter into      

contracts for supply of inputs such as pesticides that meet Kenya's trading   

partner's requirements without having to bear the costs of purchasing inputs, 

which disqualify their produce from being exported to certain markets.

  For these reasons, Kenya needs more experienced and highly qualified        

personnel in Geneva, Brussels, and Washington. In my view, the Jomo-Kenyatta  

University of Agriculture and Technology is a prime location for developing   

scientific expertise.  Working in partnership with the Kenya Plant Health     

Inspectorate Service, the Ministry of Trade, the Faculty of Law's new one-year

LL.M. program, and the private sector, a first-rate team can begin the process

of monitoring and promptly informing the Kenyan government on present and     

future barriers of sanitary, phytosanitary, and technical regulations among   

Kenya's trading partners for their scientific and legal conformity with       

GATT/WTO rules and most importantly Kenya's rights under these rules.

  This means upgrading Kenya's laboratories and their praxis so that they can 

receive the requisite international certification to enable Kenya to          

effectively participate in shaping and critically appraising science-based    

policies that intersect with Kenya's trading interests.

                              *209 IV. Conclusion

  Although NEPAD claims to offer a "long term vision of an African-owned and  

African-led development programme," [FN129] it fails to meet some challenges  

of Africa's development. This includes its failure to engage the present      

structure of the global trading regime by uncovering its bias towards and     

against choices between different styles of economic production, visions of   

social policy, and different distributional outcomes represented by its       

market-centered development. Second, it fails to engage with prior attempts to

locate Africa's predicament in the global market economy and instead embraces 

a market-centered development paradigm almost without reservation. Third, as I

have shown with the example from Kenya's horticultural sector and the EU's    

protectionism through the use of SPS measures, NEPAD and Kenyan trade policy  

do not deal with the issue of the unfairness of the inconsistent application  

of WTO rules regarding African interests. In addition, African countries like 

Kenya have not organized their trade policy to effectively counter potential  

illegal uses of the trading regime. Hence, in Part Two of the paper, I        

attempted to demonstrate how some of these shortcomings may be overcome.

  The primary claim made in this paper is that the rules of the international 

trading regime as discussed in this paper isolate some of the most vulnerable 

members of the WTO from the benefits of a liberal trading order by shouldering

them with undue burdens for commitments made by participating in the regime.  

The example of the depression of cotton prices shows the inconsistency between

the rules of the WTO and the interests of West African and Central African    

countries.  This inconsistency creates uneven consequences between developing 

and developed countries and violates the most basic of liberal precepts upon  

which GATT/WTO rules are predicated.

  Given that vast numbers of developing country peoples would otherwise       

benefit from a more level or fairer international trade regime that           

accommodates their specific needs and interests and one which also            

acknowledges the reciprocity in sharing burdens and benefits, one can only    

hope that the Doha Round of WTO negotiations will, at a minimum, address the  

outstanding concerns of developing countries within the existing rules before 

new disciplines and commitments are added within the purview of the trading   

regime. In the meantime, I have suggested that African countries should       

rigorously monitor the application, interpretation, or adjudication of the    

rules of the international trading regime with a view to challenging their    

inimical deployment towards them. [FN130] In short, African countries must    

play *210 the trade game through the rules as it is here, that Africa's       

trading partners in the developed world find justification for trade practices

inconsistent with Africa's best interests.

  Finally, NEPAD must borrow a leaf from the Lagos Plan of Action and the     

NIEO. Africa's future in the global economy lies as much in rectifying the    

internal political economy issues that make African products and produce      

uncompetitive as NEPAD correctly establishes, as in ensuring that the rules   

and praxis of the global trade, commercial, and financial order work to the   

benefit and not to the detriment of Africa. By focusing on this dual-dimension

of Africa's predicament, both the internal and external, NEPAD will look like 

the African-owned and managed economic program that it presently promises.
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